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1. MUHAMMAD AFZAL ZULLAH, ACTG. C. ]J.-These appeals through special leave of this Court are
directed against judgment, dated 7th of October, 1978 of the Lahore High Court; whereby a criminal
appeal in a case of double murder was partly allowed resulting in the acquittal of Khan Beg and
Magbool Elahi respondents (in Cr. A. No, 274/190 and affirmation of conviction and sentence of life
imprisonment and 7 years' R. I. As also fine for offences under sections 302 and 326, P. P. C. Against
Mumaraz Khan (appellant in Cr. J. A. No, 275/1980) and further also dismissing Criminal Revision
filed by Ghulam Sikandar (appellant in Cr. A. No, 274/1980) for enhancement of sentence/reversal of
acquittal.

2. The two deceased in this case are Ghulam Yasin and Fateh Khan. Ghulam Sikandar (appellant in Cr.
A. No, 274/1980) is neither a witness nor the complainant though he was originally mentioned as a
witness but was given up. None from the side of Ghulam Yasin (deceased) moved this Court either
against acquittal or for enhancement of sentence. Mst. Alam Khatoon the widow of Ghulam Yasin who
herself was injured in the occurrence lodged the F. I. R. on the date of occurrence i.e. 27-9-1974 at
9-30 p.m. at the Police Station which is at 10 miles, regarding the occurrence which had taken place
at diggarwella. She appeared as a witness at the trial which was faced by four accused persons
namely, Mumaraz convict (appellant in Cr. A. No. 275/1980), his two brothers Khan Beg and Magbool
Elahi acquitted (Cr. A. No. 274/1980) and his father Noor Elahi, who was also acquitted by the trial
Court. But leave to appeal against this acquittal was not granted against this accused on account of
concession made from the complainant side at the time of the hearing of the leave to appeal petition.
Mst. Alam Khatoon was examined at the trial as an injured eyewitness.

3. Her deposition furnishes complete picture of the prosecution case regarding motive as also the
attack. It is mutatis mutandis reproduced below :- "Deceased Ghulam Yasin was my husband. P. W.
Mst. Resham Khatun is my daughter. Deceased Fateh Khan was our collateral and also collateral of
accused Nur Ilahi. Accused Nur Ilahi is the (step) brother of deceased Ghulam Yasin and father of the
remaining 3 accused.

4. Mst. Resham Khatun P. W. is the wife of accused Mamaraz Khan. He thrashed and turned her out
about 2 months before the occurrence. A day prior to the incident, he went to take her back. At that
time, deceased Ghulam Yasin, P. W. Din Muhammad, my said daughter and I were in the house. The
husband of my daughter asked that she should be sent with him. But my husband refused.

5. Accused Mamaraz Khan said that he would forcibly take away his wife and went away.

6. "About 11 years back, at diggarwella, my husband and I were going towards our fields to bring
fodder. When we reached the land of Ahmad Khan, all the accused emerged from depression land and
attacked us. Accused Nur Ilahi was armed with a stick and Mamaraz Khan, Magbul Ilahi and Khan
Beg with spears. Accused Magbul Ilahi and Khan Beg caught my husband and accused Mamaraz Khan
speared him in the left side of chest. Then accused Khan Beg injured his left arm with spear, and
accused Magbul Ilahi also speared his left arm. Ghulam Yasin fell down. I raised an alarm and also
tried to save my husband. Accused Nur Ilahi delivered stick blows on my right arm, right ear, left
hand and back. On hearing my alarm, deceased Fateh Khan reached the spot, and asked the accused
to desist from attack. At this, accused Khan Beg gave a spear blow in his belly. The spear blow given
by accused Magbul Ilahi injured his left flank. Accused Mamaraz Khan gave a spear blow on his left
shoulder. Accused Mamaraz Khan then caused a spear injury on the right side of his back. Fateh Khan
fell down. P. Ws. Ghulam Sikandar and Ahmad Khan also arrived and saw the occurrence. The



accused went towards their Dhok. Ghulam Yasin and Fateh Khan died after a short time. I went to P.
S. Talagang and lodged the F. I. R. Exh. P. C., which was read out to me and I bethumbed it in token of
correctness. I was medically examined."

7. The prosecution examined besides Alam Khatun another eye-witness namely Ahmad Khan P. W. a
nephew of Fateh Khan deceased whose testimony was subjected to some doubt by the High Court and
was not relied upon. When discarding the testimony of this witness it was observed by the High Court
as follows :- "Ahmad Khan (P. W. 11) at the trial stated that he was grazing cattle in his land, but
before the police he had stated that he was grazing cattle near his Dhok at the time of incident. He did
not show his land to the police or the Patwari. According to Ejaz Hussain Patwari (P. W. 7), point No.
4, from where Ahmad Khan (P. W. 11) witnessed the occurrence, was the property of Hakam Khan etc.
This is 146 Karams from his Dhok Ham. The land of Ahmad Khan (P. W. 11) is not shown in the site
plan. In cross-examination, Ahmad Khan (P. W. 11) stated that he was at a distance of 300 paces from
his Dhok which was about 700 paces from the Dhok of Fateh Khan deceased and that the spot was not
visible from these two Dhoks (Dhok Fateh Khan and Dhok Ham). If he was at the relevant time 300
paces from his Dhok which was about 700 paces from the Dhok of Fateh Khan deceased, he should be
350 Karams from the Dhok of Fateh Khan deceased and 121 Karams from the place of occurrence. His
admission that the spot was not visible from the two Dhoks negatives even the story put up by the
prosecution that Fateh Khan deceased ran to the spot from his Dhok on hearing the alarm. He also
admitted that he neither raised alarm, nor attempted to rescue the victims (though Fateh Khan
deceased was his uncle) nor informed anybody about the occurrence. All these contradictions and
peculiarities in his statement make his presence at the spot very much doubtful. Being related to
Fateh Khan deceased, it appears he has been set up as a witness. I, therefore, reject his presence at
the spot as an eyewitness."

8. The statement of Mst. Alam Khatun so far as it contained the broad features of the case was
accepted by the High Court only against Mamaraz who had also produced a spear at the time of his
arrest on 28-9-
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4. While all other accused namely, Nur Ilahi, Magbool Elahi and Khan Beg had denied their
participation in the occurrence. Mamaraz had put forward a counter-version of self-defence in the
case with a different background. It reads as follows : "People suspected illicit relations between P. W.
Mst. Alam Khatun and Fateh Khan deceased. She and her family shifted to Fateh Khan's Dhok a year
before the occurrence and the scandal got more publicity. I told my wife to persuade the mother to
return to her Dhok. My mother-in-law took offence for it and also prevailed upon my wife, who went
over to her mother two months prior to the incident. People also started talking that there was a plan
to get divorce of my wife in order to marry her to P. W. Ghulam Sikandar son of deceased Fateh Khan.
I sent a message to my in-law to return my wife to my house or shift her to village Dhok Ham from
Ghulam Sikandar's Dhok. But they began to demand divorce from me. I refused, at which Ghulam
Yasin and Fateh Khan threatened me with dire consequences. I got scared and began to keep a spear
with me for protection. In the morning of the day of occurrence, I was told by accused Khan Beg's wife
Mst. Ghulam Fatima that the deceased persons were after my life. She is the daughter of Fateh Khan's
sister. At the time of occurrence, I was coming back from the field of my maternal uncle Malik Khan.
Ghulam Yasin and Fateh Khan attacked me with hatchets. I started fleeing. They chased me. They
were not wearing turbans and shoes. On reaching the field of Ahmad Khan, I realised that I could not
escape. I stopped and had a fight with them. In confusion, terror and excitement, I caused them
injuries with the spear. P. W. Mst. Alam Khatun arrived and intervened and I injured her too with the
handle and blade of the spear in rage and provocation. I used to keep the blade in my jab. While
running, I fixed it in the handle. I had no intention to kill anybody. P. Ws. Ahmad Khan and Ghulam
Sikandar and my brothers and father were not present at that time. On demand by the police, I
produced that spear through my relatives."



9. The learned trial Court in a careful scrutiny of the deposition of Mst. Alam Khatun vis-a-vis medical
evidence found that there was no way of reconciling her version that Nur Ilahi accused caused all the
injuries found on her person with a stick. On the contrary she was contradicted by the presence of an
incised wound on her right ear 1" x x cartilage cut. When acquitting Nur Ilahi who was 71 years of age
learned Judge found that "he had been entangled on account of being head of the family" - he is the
father of the three co-accused. The argument of the defence that Mamaraz only as asserted in his
statement under section 342, Cr. P. C. had participated in the occurrence and that Maqbool Ilahi and
Khan Beg his younger brothers were also falsely implicated, like their father, was repelled by making
reference to the number of injuries found on the two deceased persons, as likely to have been caused
by more than one person. Mamaraz appellants' plea was taken into account and all the three brothers
were accordingly convicted under sections 302/34 and 326/34, P. P. C. But with a finding that there
was no pre-meditation or pre-planning. Accordingly lesser sentence of life imprisonment was awarded
under section 302, P. P. C. for the first offence and 7 years' R. I. for the second offence with fine of Rs.
3,000 and 1,000 respectively. The entire fine was ordered to be paid as compensation to the heirs of
the deceased.

1

0. Resham Khatun P. Ws his widow and daughter respectively, challenged the decision of the trial
Court. But Ghulam Sikandar a given up P. W., son of Fateh Khan filed a revision petition against
acquittal of Noor Ilahi as also for enhancement of sentence awarded to the other accused. When
questioned in this behalf during the hearing of this appeal the learned counsel for Ghulam Sikandar
was unable to give any explanation for the heirs of Ghulam Yasin having not come forward; neither in
the High Court nor in this Court. His questioning his own client also did not furnish any tangible
reason except for a surmise that they might have avoided incurring expenditure in this behalf. But
that would not explain why Ghulam Sikandar when incurring the same expense could not keep with
him Mst. Alam Khatun, at least formally as a petitioner in the revision petition filed in the High Court
or in the petition for leave to appeal filed in this Court. A strong reasonable possibility cannot be
excluded that the heirs of Ghulam Yasin might not be interested in pursuing the case in this Court
against the acquitted accused. And that may also be due to the reason that there is closer relationship
between Ghulam Yasin and Nur Ilahi as compared to their remote relationship with Fateh Khan. The
afore-noted aspect might not be relevant at the trial stage but when considering the question of
enhancement of sentence or setting aside an acquittal, this circumstance might not be entirely
irrelevant.

1

1. The High Court after examining the number and nature of injuries found on the two deceased came
to the conclusion that they could as well be caused by one person namely Mamaraz, who had admitted
his participation in the occurrence. The opinion of the trial Court was accepted in the High Court that
the occurrence was not pre-planned. Khan Beg who is the husband of niece of Fateh Khan deceased
and Magbool Elahi accused respondents were not found to have "anything to do with the alleged
motive". Absence of any recoveries from these two accused also was noticed and it was finally held
that they would not have joined with their brother for making murderous assault on the two deceased
and a lady. Regarding Mamaraz it was held that he had a grievance against Ghulam Yasin who had
refused to return his daughter to the appellant and also against Fateh Khan deceased "he suspected
him of carrying on with his mother-in-law and inducing her to leave Dhok Ham, where she had
transferred her residence with her daughter to continue her own liaison with him". The occurrence
was considered to have taken place suddenly when Mamaraz "came across Ghulam Yasin deceased
and his wife by chance and something triggered off the incident, whose particulars are shrouded in
mystery, his grievance against Ghulam Yasin deceased for not sending back his wife, provoked him
beyond control to make a murderous assault. The position was not better when Fateh Khan deceased
turned up to rescue Ghulam Yasin deceased and Mst. Alam Khatoon, (P. W. 10) for his fury was
further whetted by the suspicion he nursed against him". And for these reasons the sentence awarded
to Mamaraz appellant (while acquitting Maqgbool Ilahi and Khan Beg in appeal) was not enhanced.



1

2. Leave to appeal was granted to re-examine the case with a view to see whether : firstly a
reasonable possibility could not be excluded that one person could have caused the injuries and not
more than one person; and, secondly, in case all the three brothers were involved in the occurrence
and had also come armed with spears, this act on the part of all of them could be treated as without
pre-meditation. If not whether it was a fit case for lesser sentence.

1

3. We with the help of the learned counsel have gone through the evidence and have also heard
lengthy arguments addressed by both the learned counsel for the parties as also the learned counsel
appearing for the State.

1

4. Several cases were cited by the learned counsel for the parties with regard to the principle to be
followed by this Court regarding appreciation of evidence in an appeal against acquittal. Learned
counsel for the complainant appellant cited Ali Sher v. The State and 3 others, State through
Advocate-General N.-W.F.P. Peshawar v. Amir Nazar and others, Mst. Habibun Nisa alias Bivi v. Zafar
and others, Nazir Ahmad v. Muhammad Din and others and Capt. Mahmood Jan v. Madad Khan and
another.

1

5. Learned counsel for the acquitted accused cited Ahmad v. Crown, Fateh Muhammad v. Bagoo,
Abdul Majid v. Superintendent and Remembrancer of Legal Affairs, Government of East Pakistan,
Feroz Khan v. Capt. Ghulam Nabi, Usman Khan v. The State, Noora and another v. The State, Abdul
Rashid v. Umid Ali and another, Taj Muhammad v. Muhammad Yousaf and another, Farid v. Aslam
and Fazalur Rehman v. Abdul Ghani.

1

6. It is not necessary to state and comment upon the facts and circumstances of each of the
afore-noted cases nor it is necessary to make an attempt to deduce any one single rule from these
judgments which would help resolve the controversy involved in this case, without proper analysis of
the material on record.

1

7. However, notwithstanding the diversity of facts and circumstances of each case, amongst others,
some of the important and consistently followed principles can be clearly visualised from the cited and
other case law on the question of setting aside an acquittal by this Court. They are as follows :-

1

8. (1) In an appeal against acquittal the Supreme Court would not on principle ordinarily interfere and
instead would give due weight and consideration to the findings of Court acquitting the accused.

1

9. This approach is slightly different than that in an appeal against conviction when leave is granted
only for the re-appraisement of evidence which then is undertaken so as to see that benefit of every
reasonable doubt should be extended to the accused. This difference of approach is mainly
conditioned by the fact that the acquittal carries with it the two well-accepted presumptions: One
initial, that, till found guilty, the accused is innocent; and Two that again after the trial a Court below
confirmed the assumption of innocence.

(2) The acquitted will not carry the second presumption and will also thus lose the first one if on
points having conclusive effect on the end result the Court below: (a) disregarded material evidence;
(b) misread such evidence; (c) received such evidence illegally.



(3) In either case the well-known principles of re-appraisement of evidence will have to be kept in
view when examining the strength of the views expressed by the Court below. They will not be
brushed aside lightly on mere assumptions keeping always in view that a departure from the normal
principle must be necessitated by obligatory observances of some higher principle as noted above and
for no other reason.

(4) The Court would not interfere with acquittal merely because on re-appraisal of the evidence it
comes to the conclusion different from that of the Court acquitting the accused provided both the
conclusions are reasonably possible. If however, the conclusion reached by that Court was such that
no reasonable person would conceivably reach the same and was impossible then this Court would
interfere in exceptional cases on overwhelming proof resulting in conclusive and irresistible
conclusion; and that too with a view only to avoid grave miscarriage of justice and for no other
purpose. The important test visualised in these cases, in this behalf was that the finding sought to be
interfered with, after scrutiny under the foregoing searching light, should be found wholly as
artificial, shocking and ridiculous.

2

0. In this case the appraisement of the evidence by the learned Courts below can be divided into three
parts for purpose of treatment under the foregoing principles, by this Court. They are: One. Acquittal
of Nur Elahi accused by the trial Court.

2

1. Two. Acquittal of Khan Beg and Maqgbul Elahi accused respondents by the High Court; Three.
Conviction of Mamaraz Khan accused by the trial Court with lesser sentence and its affirmation by the
High Court.

2

2. Nur Elahi was acquitted by the learned trial Judge on proper analysis of the evidence particularly
the star witness, Mst. Alam Khatun who claimed to have been injured by him. Not even an attempt has
been made by the learned counsel for Ghulam Sikandar to show that Nur Elahi's acquittal was on
account of non-consideration or misreading of any piece of evidence. This accused at the relevant time
was very old and being the father of the three accused was falsely involved in order to widen the
noose around enemies. The learned Judge who saw and heard the witness and described the age of
Nur Ilahi as 71 years was constrained to hold "that he had been entangled on account of being head
on the family". The finding of acquittal in favour of Nur Ilahi was further affirmed in the elaborate
judgment of the High Court when the ocular evidence was brought under searching criticism. The
State had chosen not to file an appeal against acquittal of Nur Ilahi and the private revision filed by
Ghulam Sikandar, the present appellant was dismissed by the High Court. It needs to be emphasised
here again that neither the State nor the family of Ghulam Yasin (deceased) challenged the judgments
of the learned Courts below. Learned counsel for Ghulam Sikandar remained unable at-all to explain
the silence of the heirs of Ghulam Yasin. This is not all. At the stage of grant of leave to appeal he had
also given up the challenge against Nur Ilahi. And consequently the petition for leave to appeal
against him, was dismissed. During the hearing of this appeal although the learned counsel did not
seek re-appraisal of evidence regarding acquittal of Nur Ilahi it was surmised that in order to convict
the two accused acquitted by the High Court it might be possible to comment against the acquittal of
Nur Ilahi. This is an extraordinary proposition for an appeal against acquittal. It is surprisingly so
artificial in the circumstances of the case that no further comment would be necessary. Above all this
Court is not to hold trial of Nur Ilahi, nor can it come in the shoes of the prosecutor so as to embark
upon such an extraordinary course and start with the presumption that the two respondents are guilty
and further that same material is to be collected to convict them. Leave to appeal having been refused
by this Court against the acquittal of Nur Ilahi due effect of this acquittal will have to be kept in view.
What cannot be done directly against Nur Ilahi cannot be done indirectly so as to deny the application
of salutary principles laid down from time to time regarding administration of criminal justice. Such



cases, however, would be distinguishable from those where the acquittal is not brought under
challenge at all, by any party before this Court.

2

3. The second set of accused is that of Khan Beg and Maqgbul Ilahi. The High Court has given cogent
reasons for their acquittal. With regard to them also there is no argument either that any material
piece of evidence was ignored or misread or that any well-known principle was ignored or wrongly
applied. The learned trial Judge had faced a serious difficulty when recording conviction against
remaining accused after acquitting Nur Ilahi on clear finding of "entanglement" due to his being "the
head of family"; particularly, in view of the tainted nature of ocular evidence. It was same against all
the accused. He, however, had forced to overcome the difficulty by resort to the well known rule of
corroboration. Against Mamaraz it was easily discovered in the recovery of the crime weapon and also
in his admission of participation in the occurrence. Against Khan Beg and Maqgbool Ilahi there was no
corroboration. They had denied their participation in the occurrence.

2

4. This denial, it may be added, was not an afterthought. The deposition of the Investigating Officer
shows that through their conduct these two accused (as distinguished from Mamaraz) had from the
very moment of arrest protested against their involvement and had produced evidence. Such a
conduct which is exculpatory in nature could be taken into consideration. Be that as it may, the
learned trial Judge when searching for corroboration against these two accused observed that the
number of injuries found on the two deceased indicated that the assailants could be three and without
saying so in so many words treated this as the necessary corroboration. It may be observed that the
nature of injuries would in any case be of no help to the prosecution because all the three accused
other than Nur Ilahi were allegedly armed with sharp-edged weapons.

2

5. The total number of injuries on Ghulam Yasin (deceased) was four. Two of them are inlet and exit
wounds of a stab on the arm. The third is a skin deep cut on the shoulder and the fourth (in reality the
third) is the only substantial wound. It is on the chest. The injuries on Fateh Khan (deceased) are also
four in number. Excepting one which was a small wound with sharp-edged weapon on the back the
other three injuries were of substantial nature-described as dangerous. The Doctor was of the opinion
that both the deceased had received injuries with sharp-edged pointed weapon described as of "same
nature". He expressed the further important opinion that "it is just possible it may be one and the
same weapon". It is not possible to ignore such like opinion in an appeal against acquittal when one
reasonable possibility is that only one accused might be involved.

2

6. Nur Ilahi having been acquitted as held above due effect of this acquittal on false "entanglement"
can be given in favour of the accused. He was alleged to have caused only soti blow to Mst. Alam
Khatun. She however, suffered at least one incised wound on her right ear; which could not have been
caused by a soti. She also suffered four blunt weapon injuries one is a laceration. It is skin deep only
wide, on the back of the right ear. There are three contusions with swellings-on shoulder, the buttock
and left arm. They according to the Doctor could have been caused "on the falling on the surface" and
the lacerated wound could be caused by "falling on a hard and rough surface".

2

7. Nothing more can be said for these injuries than what has been described by the Doctor. His
opinion with regard to the possible cause of the injuries can be ignored only if there is irrefutably only
one other possibility. Here it is not so.

2

8. The Investigating Officer, in very clear terms deposed, that his examination of the spot indicated a
"fight and scuffle" at the time of occurrence. To imagine that in a scuffle there would be no fall would



amount to denial of a very valuable inference to the accused. According to Mst. Alam Khatun's version
she and her husband were alone when the occurrence commenced. If Nur Ilahi was not there and
Ghulam Yasin was attacked wherein she tried to intervene, it is unimaginable that she would not have
been pushed away and she would not have fallen on the ground so as to receive the marks of violence
discovered by the Investigating Officer. These are legitimate inferences which can be taken note of.
Thus, in case the contusions and very minor insignificant marks of injuries analysed above are
excluded as not being direct result of blows by burchhies whether used from sharp end or a soti the
net result would be that she could have suffered the only remaining incised wound on her ear from a
passing blow being inflicted with a burchhi on her husband. If Nur Ilahi was not there or as asserted
he was not carrying a burchhi, this is the only explanation possible in the circumstances. Two or three
main blows were given to Ghulam Yasin and about the same number of main blows were inflicted on
Fateh Khan. The prosecution case is as clear again from Alam Khatun's deposition, is (and this is a
pivotal point) that initially Ghulam Yasin and she were attacked. It was on hearing her alarm that
Fateh Khan subsequently reached from his Dhok which is at a considerable distance. Thereafter, on
reaching the spot he was attacked. It is significant that the learned trial Judge did not appraise the
evidence, in this context. Otherwise it was not at all impossible to suppose that in such a sequence of
an occurrence divided into parts, even one man with a burchhi could separately incapacitate two
empty handed persons one after the other. A mistake was made in reading the evidence when
visualising as if all the three injured were made victim of one concerted attack. And that being so the
number of injuries three or four on each man would show that the culprits were three. Although the
learned Judge did not observe so, but it was submitted during the hearing that perhaps the accused
were three in number that is only one or the other victim did not escape unhurt or with lesser harm
and that the victims might have been surrounded by sufficient number of accused that is why they
could not escape. This theory could run counter to what has already been stated. Mst. Alam Khatun
the eye-witness gave the exact version of what had happened at the spot. She deposed in
examination-in-chief that the accused injured her and her husband and then "Ghulam Yasin fell
down.-I raised an alarm and also save my husband. Accused Nur Ilahi delivered stick blows on my
right arm, right ear, left hand. On hearing my alarm, deceased Fateh Khan reached the spot, and
asked the accused to desist from attack."

2

9. It is thereafter that Fateh Khan was also attacked. The nature of injuries on Fateh Khan shows that
even after receiving the first blow which according to Mst. Alam Khatun he received in his belly
(according to the Doctor it was in the pit of the stomach and had even penetrated the liver in its
central part up to the depth of 2") he could not have at all run away. There was no question of any
body surrounding him for causing that blow. And even if there was some such possibility it must have
ended when according to Mst. Alam Khatun he received the second blow in his chest which according
to the Doctor had penetrated the left lung as also the heart. If it is imagined that the second injury
was inflicted in the first instance Mst. Alam Khatun as against her deposition to be imagined not to be
able to see clearly in such a fight the sequence; even then it was not at all possible for Fateh Khan to
have made an attempt to run away. Thus visualising a surrounding circle by a large number of
accused will be against the record of the case. However, the learned trial Judge who had taken note
only of the number of injuries being much that they could have been inflicted by three persons and not
one, the other circumstance can be kept apart.

3

0. If the possibility visualised by the learned trial Judge is real then in the realm of such possibilities
there could be more assailants as well as two and as analysed above, even one cannot be excluded.
The total number of direct blows considered in the sequence given by Mst. Alam Khatun being in two
parts, as observed already one person could have caused the blows found on the two set of victims,
separately injured. To hold that three or four blows cannot be inflicted by one person at one time on
an empty handed victim would if made a rule adversely affect the administration of criminal justice
and would result in much larger miscarriage of justice; because in many cases coming before the
Courts one accused is held responsible and punished for causing even a greater number of blows with



a weapon on empty handed persons.
3

1. There is another aspect of the matter also coming back to the possibility visualised by the learned
trial Judge that three persons might have caused all the injuries, though as analysed earlier, they in
the sequence and manner alleged in this case could have been caused by even one person, it would
not be realistic to imagine that the only reasonable possibility is of three accused participating and
not two. The number of direct blows are such that they could as well have been caused by two
persons. And if the sequence is divided into two parts it will be negation of all rules and inferences of
logic if the possibility of one or two accused is given up in favour of only one possibility that they were
three. Although one culprit is a reasonable possibility, in case of two, a further question arose during
the hearing of the appeals as to how to select the second one out of Khan Beg and Magbul Ilahi
without strong corroboration for this, in addition to the other reasons to be presently discussed.

3

2. Mr. D. M. Awan candidly admitted that if there could be three there could be two also and at the
same time stated that the rule regarding number of injuries would then be not applicable. He after
consulting his client suggested another formula as if it was essential to convict two persons because
two lives have been lost. Such an argument on the mathematical lines alone would be too dangerous
to be accepted. However, whatever worth the suggested solution needs to be noticed.

3

3. According to him the circumstantial direction in this controversy points towards Khan Beg rather
than Magbul Ilahi. For this the reason advanced is based on the statement of Sultan Mahmood P.W. 8:
"Accused Khan Beg and Mamaraz are cultivators and lived with their families in the said Dhok to the
south-west of the spot". And that "Maqgbul Ilahi accused has a shop in the village Dhok Ham", which
admittedly is the main village and is away from the Dhok of Khan Beg and Mamaraz. Learned counsel
argued that it is more likely that the second person joining Mamaraz, would be Khan Beg who might
have come from their nearby Dhok. While Maqgbul Ilahi lived in the village, therefore, it was less likely
for him to do so. The suggestion to say the least is conjectural. This cannot be the basis of selection
from amongst Khan Beg and Maqgbul Ilahi. The tainted nature of ocular evidence and the acquittal of
Nur Ilahi would require very strong and convincing corroboration. Apart from the foregoing surmise
made by the learned counsel, he failed to point out any other against these two accused.

3

4. It is often said that the principle falsus in uno falsus in omnibus is not applicable in Pakistan. The
same principle has been described in some cases, slightly differently; namely, that the testimony of an
eye-witness should not be treated as indivisible although there is no consensus with regard to the
latter view. A contrary view has also been held. Expressed in a more direct manner a similar rule in
the administration of criminal justice which is hallmark of Islamic Jurisprudence, that when a witness
has been found false with regard to the implication of one accused about whose participation he had
deposed on oath the credibility of such witness regarding involvement of the other accused in the
same occurrence would be irretrievably shaken. However, as a matter of convenience a rule has been
developed in Pakistan since the famous case of Ghulam Muhammad v. Crown propounded by late
Chief Justice Muhammad Munir that where it is found that a witness has falsely implicated one
accused person, ordinarily he would not be relied upon with regard to the other accused in the same
occurrence. But if the testimony of such a witness is corroborated by very strong and independent
circumstances regarding other the reliance might then be placed on the witness for convicting the
other accused. For further and practical application of this rule the following cases can be instructive;
particularly if the principle of indivisibility of credibility laid down in the Privy Council case
Muhammad Faiz Bakhsh v. The Queen is to be ignored: Tawaib Khan and another v. The State PLD
1970 SC 13; The State v. Mushtag Ahmad PLD 1973 SC 418; Muhammad Shafi and others v. The
State 1974 SCMR 289; Bakka v. The State 1977 SCMR 150; Khairu and another v. The State 1981
SCMR 1136; Ahmad etc. v. The State 1982 SCMR 1049; Aminullah v. The State PLD 1982 SC 429 and



Muhammad Nawaz v. The State 1984 SCMR
1
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3

5. It is to be emphasised that the sub-rule of "separating the grain from the chaff", has been
demonstrated in many cases by applying the sure test whether the same tainted ocular evidence has
received corroboration from independent and equally strong inculpatory evidence/circumstance
against the accused.

3

6. The afore-discussed main rule shall suffer serious change if and when it is examined in the light of
the Islamic Principles. But for the time being even if the rule generally followed by the superior Courts
is applied to this case it would be very essential to seek strong and independent corroboration against
each one of the accused on account of various reasons discussed in the High Court judgment as also in
this judgment. No such corroboration is forthcoming against Khan Beg and Magbul Ilahi. Therefore,
maintaining their acquittal on this ground alone would be amply justified.

3

7. The same would be the result if the entire case is examined on the basis of another highly valued
principle constantly followed by the Courts in Pakistan, namely that where a witness is interested and
also inimical and is thus likely to falsely implicate one or the other accused, it is essential to seek
independent corroboration. In this case there were two eye-witnesses both of them are closely related
to the deceased persons Ahmad Khan P. W., who is the nephew of Fateh Khan (deceased) has
otherwise been excluded by the High Court from consideration for good reasons.

3

8. Mst. Alam Khatun thus is the only eye-witness worth consideration in this behalf. Her being an
injured witness would only corroborate her in so far as her presence is concerned. But if she is an
interested and inimical witness this circumstance would not corroborate her with regard to the
participation of each accused. That is why both the Courts below sought for corroboration; which was
found against Mamaraz only. Against the other two accused as analysed above, the High Court did not
find any corroboration while the trial Court had tried to find it in the number of injuries; which
reasoning on exposure has not stood the test of reason.

3

9. The mere circumstance that Mst. Alam Khatun is the wife of Ghulam Yasin deceased who is related
to the accused and thus would not need corroboration in the circumstances of this case has not
impressed the learned Courts below when applying the rule of corroboration against Mamaraz. The
appraisal of her testimony vis-a-vis her interest to falsely implicate is not against any principle.

4

0. At this stage it is necessary to see how much venom this woman had against the accused on
account of the estrangement between Mamaraz accused and her daughter Mst. Resham Khatun who
appeared as P. W. 9 as also her grudge due to her own defamation. This witness stated that there was
no issue from her daughter's wedlock and that two months prior to the occurrence Mamaraz not only
gave her beating but also turned her out of his house. During this estrangement he also threatened
her family that he would forcibly take her away. In this background when questioned about the enmity
Mst. Resham Khatun P. W. stated that she was not at fault and that only her husband was responsible
for this desertion. Therefore, she and her parents had clear grievance against Mamaraz. Mst. Alam
Khatun P. W. tried to be clever in disclaiming at the trial her hatred for Mamaraz and thus for his
family which she had admitted before the Committing Magistrate. She falsely tried to extricate herself



from a previous admission, on oath thus: "By mistake I stated before the Talagang Magistrate that I
have developed hatred for him and my Baradri also hates him. I had no talk with accused Mamaraz
Khan when he visited our house. By mistake I stated before the Talagang Magistrate that he behaved
rudely for which I took offence."

4

1. Although an attempt was made to whittle down the enmity engendered by these facts through an
explanation that although there was an estrangement yet from the complainant side a reunion also
possible. Therefore, it was no enmity. This aspect was specifically put to Mst. Alam Khatun. She
answered as follows: "I could not visualise a reunion of accused Mamaraz Khan and my daughter. By
mistake I stated before the Talagang Magistrate that I refused to send my daughter for this reason."

4

2. Mst. Alam Khatun's deposition thus shows that she was gravely offended against Mamaraz and she
also expressed her annoyance in one or the other form but she attempted to deny the same in a
clumsy manner. This is not all. She made another very important but false denial. It was the defence
case that the only reason for estrangement between the spouses-Mamaraz and his wife, was the bad
character of Mst. Alam Khatun. She was being criticised by Mamaraz and his family.

4

3. She was accused by them of illicit relations with Fateh Khan deceased. For this very reason she and
her family (though earlier living with the accused family in their Dhok) had shifted to the Dhok of
Fateh Khan. Not only this she admitted that she was running the shop owned by Fateh Khan. This is
less important when compared with what she had admitted on oath before the Committing
Magistrate; but denied the same at the trial. She tried to explain that it was in confusion that she
stated before the Talagang Magistrate "that the accused used to suspect so" and "not the other
people". Her statements including the Urdu versions having been seen no doubt remains that she had
clearly stated that "the accused" had blamed her of having illicit intimacy with Fateh Khan. It can be
well-understood that this very sore point was not only the cause of estrangement between Mamaraz
and his wife but also between the two families. They were all separated and thus bear serious grudge.
It is interesting to note that no reason has been advanced by the prosecution for the otherwise serious
estrangement between Mamaraz and his wife. The only explanation from the defence and admitted by
Mst. Alam Khatun in her cross-examination in her earlier statement is that the accused party had
suspected Mst. Alam Khatun of a liaison with Fateh Khan. Sultan Mahmood P. W. 8 admitted that
although "the house" of the accused is in the main village Ham.

4

4. Their Dhok is near the place of occurrence and "that Dhok is the original Dhok of Ghulam Yasin
deceased. Before shifting he lived there. The shifting was to Dhok of Fateh Khan." All this was also
admitted by Mst. Alam Khatun before the Committing Magistrate. But she denied it at the trial for
obvious reasons, so as to contradict the defence version on the point of enmity. This denial was also
clumsy. She stated that, "By mistake I stated before Talagang Magistrate that we and the accused
used to live at the Dhok of Aulia (her father-in-law) and from there we shifted to the Dhok of deceased
Fateh Khan." It is strange that on every sensitive admission she made a volta face with the excuse of
"By mistake". Mst. Alam Khatun is clearly inimical witness and was the most likely person to have
falsely implicated one or the other accused. Therefore, it was absolutely essential to seek
corroboration against each one of them. As noted earlier, though there is strong corroboration against
Mamaraz through the recovery of the weapon of offence and his admission; there is no corroboration
against Khan Beg and Magbul Ilahi. Their acquittal, therefore, is maintainable on sound principles. It
does not merit interference by this Court. The appeal against them merits dismissal.

4

5. The third part of the case relates to culpability of Mamaraz. Leave to appeal was also granted to
him on a Jail petition mainly because leave was granted to the prosecution side. He admitted his

10



presence and pleaded self-defence. There is no material to support his statement that any of the
victims was armed. His act as would be presently seen even if not premeditated comes within the
mischief of 302, P. P. C. The learned Courts below found independent and strong corroboration
against him in the recovery of the crime weapon and his admission. His appeal is thus liable to be
dismissed. This however, will not close his case as in the appeal against acquittal the question of
sentence to Mamaraz was also noted for consideration.

4

6. This question has also engaged our serious attention. Both the learned Courts below have found it
as a fact that the attack on the deceased was not premeditated. Not only this all the three counsel
including the one for the complainant appearing before the High Court had also then taken the
position that there was no premeditation. Mr. D. M. Awan the present learned counsel for Ghulam
Sikandar did not deny this fact recorded in the High Court judgment but explained that position taken
then should be ignored as an individual act of a counsel. The concession was made in the context of a
factual controversy as to how and why the occurrence took place. And the fact remains the position
taken by the counsel in the High Court might have contributed to some extent to the forming of the
opinion by the High Court. In an appeal for enhancement of sentence to death filed by the same party
this aspect cannot be ignored. Apart from the question that on this issue of fact, the counsel might
have been instructed by his client, and further in this Court the inaction by the heirs of Yasin
deceased is not without significance.

4

7. The observations and findings in the two judgments, in this behalf, are indeed very weighty. The
learned trial judge noted important facts on this issue thus: "Mst. Alam Khatun has admitted that their
field containing fodder was about 150 paces south of the Dhok of Fateh Khan deceased. It is obvious
from the statement of the Patwari that the place of occurrence was also to the south of this Dhok and
was 108 paces ahead of the fodder field. It is strange that the husband and wife went 108 paces ahead
of their destination and were attacked there. Moreover, it seems queer that the accused were aware
of the visit of the husband and wife to the fodder crop at digarvela. They certainly could not acquire
knowledge in this behalf. Both these elements falsify the prosecution on the point of a premeditated
attack. The accused had not ambushed deceased Ghulam Yasin and his wife, as alleged by the
prosecution."

4

8. The learned Judge explained away the use of crime weapon like spear by villagers who "keep with
them some sort of weapon like stick or a hatchet or a spear and this does not necessarily reflect on
their dreadful intention". It may be added that the Dhok of Mamaraz is admittedly near the place of
occurrence. If Fateh Khan deceased could reach the spot from farther Dhok to intervene in the
occurrence, it was not impossible for Mamaraz to have brought the Barchhi from his Dhok after the
initial scuffle in which Mst. Alam Khatun seems to have received the marks of violence-the scuffle
evidence was observed by the Investigating Officer during the inspection of the spot. This aspect of
absence of the premeditation is not to be considered in isolation. The High Court has extended the
point further to logical and with reference to important material in evidence.

4

9. While considering the motive, it is indeed very surprising that the threat given by Mamaraz that he
"would forcibly take away his wife" is not at all projected by his conduct in the occurrence. His wife
was not at the spot. There was no question of 'forcibly' taking her away then. Why should he attack
her parents or Fateh Khan in a field mid-way between two Dhoks, is not explained. Here it is
significant that his wife (P. W. 9) categorically stated that her parents were "willing to send her back"
and she was prepared "to join my husband". If that is true why should he attack them. This is not all.
The two deceased were bare headed and without shoes. No fodder (the excuse in Alam Khatun's
version) was found by Investigating Officer nor any Jawar field was near the spot.

11



5

0. Above all, he deposed that there is no path either on which the couple was supposed to be going for
lifting the fodder, "in the land of occurrence". It was Ramazan (digarvela) and also an odd time for
bringing fodder. All this shows as held by High Court that there is something more about the cause of
this unfortunate occurrence.

5

1. The High Court has dealt with this issue on two suppositions taken from evidence: One, that there
was some estrangement between the families on account of Mst. Resham Khatoon's desertion, which
caused some unpleasantness. On her parents chance and sudden meeting with Mamaraz where in on
account of previous provocation on this question, he fought with and injured them. And second, which
is more realistic and important, that he had a “burning suspicion he nursed' against these people on
account of the illicit intimacy between his mother-in-law and Fateh Khan; which had induced her to
shift to latter's Dhok alongwith his (Mamaraz's) wife to continue "her own liaison". The admission of
Mst. Alam Khatun that she made statement about this accusation, before the Committing Magistrate
is a matter of record. In all these circumstances the finding of fact that "by chance something
triggered off the incident, whose particulars are shrouded in mystery", cannot be set aside in the
appeal against acquittal.

5

2. Apart from the foregoing findings and principles regarding the mystery shrouded as it is; failure of
alleged motive, regarding what really triggered the existing smouldering provocation and suspicion;
and regarding the family honour involving Alam Khatun and Fateh Khan, with Ghulam Yasin instead of
protecting the honour siding with them, another rule also applies that the two Courts having found
material to award lesser of the two legal sentences, their approach is not so fanciful as to compel this
Court to interfere on this point. It is particularly so when even the questions of motive and the
commencement of occurrence, is dependent upon the same highly inimical evidence. Any admission of
her own fault at the trial which might help the accused even if true is beyond a witness like Mst. Alam
Khatun the only witness who was there from start to end.

5

3. The defence has exposed her integrity in this behalf. For all these reasons prayer for enhancement
of sentence to death is refused. But enhancement of fine so as to pay the same as compensation under
section 545, Cr. P. C. in addition to what the learned trial Court ordered under section 544-A, Cr. P. C.
will be in the interest of justice. Accordingly Mamaraz respondent is awarded sentence of fine of Rs.
25,000 under section 302, P. P. C. on each count (totalling Rs. 50,000) and Rs. 10,000 under section
326, P. P. C. and in default 5 years' R. I. on each count under section 302, P. P. C. and 2 years' R. I.
under section 326, P. P. C.

5

4. On realization of the fine Rs. 50,000 shall be paid as compensation to the heirs of the two deceased
and Rs. 10,000 to the injured P. W. To this extent the appeal against acquittal (Cr. A. No. 274 of 1980)
is partly allowed against Mamaraz.

5

5. Otherwise both the appeals are dismissed.
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Muhammad Tasaweer v. Hafiz Zulkarnain and 2 others
PLD 2009 Supreme Court 53 | Supreme Court of Pakistan | 1 July 2008

Reconstructed PDF from the full judgment text supplied by the user in this conversation. This is a convenient
reading copy, not an official scanned law-report page.

IJAZ-UL-HASSAN KHAN, J.---Through instant petition leave has been sought against judgment
dated 2-4-2008 passed by learned Lahore High Court, Rawalpindi Bench, Rawalpindi, accepting
appeal filed by respondents Nos. 1 and 2, setting aside their conviction and sentences recorded
under section 302(b), P.P.C., by learned Additional Sessions Judge, Rawalpindi, vide judgment
dated 11-10-2003 and dismissing petitioner/complainant's revision for enhancement of sentence of
life imprisonment awarded to the respondents.

2. The prosecution story, in brief, is that on receipt of information on 17-12-2001 about murder of
Hafiz Mansoor Ahmad, deceased, in village *Waggal' Tehsil Kotli Sattian, District Rawalpindi, S.I.
Muhammad Afzal, of Police Station Kotli Sattian, went to the spot, recorded statement of
complainant/petitioner Muhammad Tasweer, father of deceased, and incorporated it in FIR No.
142 dated 18-12-2001, to the effect that on 17-12-2001 complainant was present in his sister's
house in his village, when he learnt that his son Hafiz Mansoor Ahmed had died, upon which he
along with his nephew Muhammad Saleem reached the house of Muhammad Abbas and found the
dead body of Hafiz Mansoor Ahmad lying in the veranda of the house. The complainant also came
to know that Hafiz Mansoor Ahmed died of firearm injuries and that Hafiz Saghar Bin Abbas and
Zulgqurnain (respondents) were accompanying the deceased before the occurrence and they might
be in a position to say something about the cause of his death. The complainant further stated that
no one was inimical towards him and that after the occurrence respondents disappeared.

3. On 3-1-2002, the respondents appeared before the Investigating Officer voluntarily. Respondent
Zulqurnain led to the recovery of .12 bore licensed gun of Muhammad Abbas, father of respondent
Hafiz Saghar Bin Abbas along with empty cartridge, which were taken into possession vide memo
Exh.PH.

4. Dr. Shabbir Hussain, Medical Officer, Tehsil Headquarter, Hospital Murree, (P.W.6), conducted
postmortem examination of deceased on 18-12-2001 and noted the following injuries:-- "A fire-arm
wound of entry 1-1/2 x 1-1/4 inches on the area, of right eye margins burned. (2) A fire-arm wound
of entry 1-1/2 inches x 1-1/2 inches on the fore head lower part. Bone was absent and margins
were found burned. (3) A fire-arm wound of exit 4 inches x 2 inches on the left side of the head 3
cm lateral to mid line. Bone was absent." In opinion of the doctor, the deceased died due to shock,
loss of blood and fatal injury to his brain.

5. Upon completion of the investigation, charge was framed against the respondents under section
302/34 PPC which was read over and explained to them, they pleaded not guilty and claimed to be
tried.

6. After completion of the trial, during which the prosecution produced 11 witnesses in all,
whereas respondents examined 2 witnesses in defence, learned Additional Sessions Judge,
Rawalpindi, vide judgment dated 11-10-2003 convicted both the respondents under section 302(b),
P.P.C. and awarded them imprisonment for life. They were also directed to pay Rs.100,000 each as
compensation to legal heirs of the deceased or in default whereof, to suffer further S.I. for six
months each. The respondents challenged their conviction and sentence by filing Criminal Appeal
No. 485 of

2
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3. The complainant/petitioner also filed Criminal Revision No. 201 of 2003 seeking enhancement of
sentence awarded to the respondents. A learned single Judge of Lahore High Court, Rawalpindi
Bench, Rawalpindi vide impugned judgment, accepted appeal and dismissed the revision, as stated
and mentioned in the opening paragraph of this judgment, necessitating the filing of instant
petition.

7. We have heard Malik Waheed Anjum, learned Advocate for the petitioner/complainant and Mr.
Siddique Khan Baloch, learned Deputy Prosecutor General for the State, in the light of the material
on file.

8. Learned counsel for the petitioner contended with vehemence that overwhelming evidence was
available on record, in the shape of evidence of 'Waj Takar', Muhammad Hafeez, recovery of dead
body from the house of respondent Saghar Bin Abbas, recovery of crime weapon i.e. 12 bore gun,
at the pointation of respondent Zulkarnain, motive and absconsion, fully proving the participation
of the respondents in the commission of crime, which has not been properly examined and
appreciated in its true perspective, resulting in miscarriage of justice. The learned counsel also
contended that having regard to facts and circumstances of the case, learned High Court had no
justification to take contrary view and pass a finding of acquittal in favour of the respondent.

9. Conversely, learned Deputy Prosecutor-General, representing the State, defended the impugned
judgment maintaining that same having been passed with sound reasonings, does not suffer from
any illegality or infirmity, calling for interference by this Court.

1

0. Having heard the arguments of learned counsel for the parties and re-examining the evidence on
file, we find that learned counsel for the petitioner has not been able to point out any piece of
evidence which could persuade us to hold that the conclusion arrived at by the High Court is
against the evidence brought on record. Learned High Court has assigned cogent and valid
reasons in para. Nos. 12, 13, and 14 of the impugned judgment for disbelieving the prosecution
version and extending benefit of doubt to the respondents. In this context reference may be made
to the cases of Sikandar Hayat v. Muhammad Nawaz and others (LJ] 1995 SC 351), Ghulam
Murtaza and another v. Muhammad Akram and others (2007 SCMR 1549), Rahimullah Jan v.
Kashif and another (PLD 2008 SC 298) and Altaf Hussain v. Fakhar Hussain and another (2008
SCMR 1103).

1

1. Needless to emphasize that when an accused person is acquitted from the charge by a Court of
competent jurisdiction then, double presumption of innocence is attached to its order, with which
the superior courts do not interfere unless the impugned order is arbitrary, capricious, fanciful and
against the record. It was observed by this Court in Muhammad Mansha Kausar versus
Muhammad Asghar and others, (2003 SCMR 477), "that the law relating to reappraisal of evidence
in appeals against acquittal is stringent in that the presumption of innocence is doubled and
multiplied after a finding of not guilty recorded by a competent court of law. Such findings cannot
be reversed, upset and disturbed except when the judgment is found to be perverse, shocking,
alarming, artificial and suffering from error of jurisdiction or misreading non-reading of
evidence....Law requires that a judgment of acquittal shall not be disturbed even though second
opinion may be reasonably possible".

1

2. It is also settled law that medical evidence may confirm the ocular evidence with regard to the
seat of the injury, nature of the injury, kind of weapon used in the occurrence but it would not
connect the accused with the commission of the crime.

1



3. Adverting to the question of abscondence, it may be stated that mere absconsion is not
conclusive proof of guilt of an accused person. It is only a suspicious circumstance against an
accused that he was found guilty of the offence. However, suspicions after all are suspicions. The
same cannot take the place of proof. The value of absconsion, therefore, depends on the facts of
each case. The courts have admitted it as a supporting evidence of the guilt of accused. The
absconsion of the accused may be consistent which is to be decided keeping in view overall facts of
the case. In the instant case, the respondents appeared before the investigating officer of their
own and they were not arrested.

1

4. In view of what has been discussed above, we do not find any ground to interfere with the
impugned judgment which is maintained. Accordingly, the petition being devoid of force is
dismissed.



STATE and others---Appellants
Versus

ABDUL KHALIQ and others---Respondents

P L D 2011 Supreme Court 554

MIAN SAQIB NISAR, J.---In all, these are ten matters arising out of the impugned
judgment of the Lahore High Court dated 3-3-2005; eight are the appeals (four each)
against the acquittal of the accused having been initiated by the complainant and the
State; one appeal has been filed by the convict and the last is the Suo Moto action
espoused by this Court.

These matters have genesis in a criminal case, which has emanated from an F.I.R.
(Exh.P1) dated. 30-6-2002, got registered by Mst. Mukhtar Mai, the complainant, with the
Police Station Jatoi, District Muzzafargarh initially under section 10(4) of Offence of Zina
(Enforcement of Hadood) Ordinance, 1979 (the Ordinance) read with section 109, P.P.C.,
but thereafter offences under section 19 of the Ordinance, sections 354-A, 217, 119 and
342, P.P.C. and section 7 of Anti-Terrorism Act, 1997 were also added thereto.

It was reported by the complainant that on 22-6-2002, due to suspicion that her brother,
Abdul Shakoor, has illicit relations with Mst. Naseem alias Salma, the girl, of Mastoi
Baradari (accused party); the boy was confined by them in their house; in order to resolve
the issue an “Akhat' *Panchayat' was held the same day, in which Faiz Mastoi, Ramzan
Pachar and Ghulam Fareed (all accused) acted as the Arbitrators (Salis) for the Mastois,
while Maulvi Abdul Razzak (P.W.11) and Manzoor Hussain (not produced) were the
arbitrators (Salis) for the complainant, besides Altaf Hussain (P.W.12) and Ghulam Nabi
(not produced) were also present. It was decided by the *Panchayat' that by exchange
marriages of the complainant with Abdul Khaliq, the accused (brother of Salma) and
Abdul Shakoor with Salma the dispute be settled, but Ramzan Pachar and Ghulam Fareed
did not agree to this arrangement, therefore, the arbitrators for the complainant left the
Panchayat. However, subsequently on the promise of the accused party, that if Mst.
Mukhtar Mai came to the

“Panchayat' and sought forgiveness for her brother, he shall be pardoned according to
Baloch customs and the issue stand resolved, Mst. Mukhtar Mai went to the “Panchayat',
" Akhat' of the Mastois, which was outside the house of Abdul Khaliq (accused), but
instead of upholding their word as promised, he caught hold of her when Faiz Mastoi said
that Fareed (the father of complainant) be forgiven, but Abdul Khaliq, his brother Allah
Ditta, Fayyaz, Ghulam Fareed son of Mahmood, all dragged her into the room of Khaliq's
house, where zina-bil-jabbar was committed with her by all of them. After one hour she
was turned out of the room in a nude condition, with a torn shirt on her body, Fayyaz
threw her shalwar and duppta towards her. It is specifically mentioned that due to
fear/threats of the accused party and moral onslaught and retribution of the public, the
case could not be initiated earlier. Mst. Mukhtar Mai at the time of the initiation of
complaint was accompanied by her father Ghulam Fareed; Maulvi Abdul Razzak (P.W.11),
Altaf Hussain (P.W.12), Sabir Hussain (P.W.13), her maternal uncle, and one Ghulam
Nabi (not produced), all of them were said to have either seen the occurrence or



participated in the proceeding, or were present at the time of *Panchayat'.

Before proceeding further, it may be pertinent to signify, that being a blatant, heinous and
untoward incident it attracted the media, both electronic and the print, and on account of
an atrocious, pernicious and shameful act, it generated both grief and rage in the public at
large. The higher-ups of the Government including some Ministers at the Federal and
Provincial levels condemned the deplorable act; they, as well as, the Governor of Punjab
visited the complainant to pacify her with promises and , avowing that justice shall be
provided to her forthwith. The Governor also announced some fiscal compensation for the
aggrieved victim. The incident also drew the attention of the Apex Court and accordingly,
a suo moto action was initiated, in which the progress of the investigation was monitored
and directions were given for the submission of challan within a specific period. The Anti-
Terrorism Court was also directed to decide the matter within a time frame, by even
proceeding on day-to-day basis.

On account of the investigation, in all 14 persons were indicted in the matter; they were
arrested and challaned by the police and charged by the Anti-Terrorism Court (the Court)
with the offences under sections '19(4), 11 of the Offence of Zina (Enforcement of Hudood)
Ordinance VII of 1979 read with section 149, P.P.C. and under section 354-A read with
section 109, P.P.C. and under sections 10 and 7(c) of the Anti-Terrorism Act, 1997. During
the course of trial, the prosecution examined 17 = witnesses out of which the rather

important ones are: Maulvi Abdul Razzak (P.W.11) who stated to be one of the arbitrators
for the complainant party, but left the Panchayat when Ramzan and Fareed declined the
proposal of exchange marriages; Altaf Hussain (P.W.12) the brother of P.W.11, who states
to be present during the “Panchayat' confabulations and is also the witness of the alleged
occurrence; Sabir Hussain (P.W.13) who has also .deposed in similar vein; Abdul Shakoor
(P.W.10), in whose context the issue triggered off; he denied of having any illicit relations
with Salma, rather claimed that, in fact, he was sodomized by Manzoor, Jamil and Punno
(the later is the brother of Salma). It is alleged that the said culprits after fulfilling their
lust asked him not to disclose the incident to anyone, but on his refusal, he was locked up
with Salma and with an object to cover up their misdeed, a false allegory of an illicit
relationship was concocted. P.W.2, Dr.Shahida Safdar examined Mst. Mukhtar Mai and
proved a positive report of sexual intercourse with her as Exh.P-E. P. W.7 is the
Magistrate, who recorded the statements of the prosecution witnesses under section 164,
Cr.P.C. and proved those as, Ghulam Fareed (Exh.P-L), Ghulam Nabi (Exh.P-M), Abdul
Razzak (Exh.P-N) and Sabir Hussain (Exh.P-0). Six persons including the councillors of
the area were examined as the court witnesses; while the Defence also produced six
witnesses to support its version.

On the conclusion of the trial vide judgment dated 31-8-2002 eight out of the fourteen
accused (originally) namely Aslam, Allah Ditta (son of Jan Muhammad), Khalil Ahmed,
Ghulam Hussain, Hazoor Bakhsh, Rasool Bakhsh, Qasim and Nazar Hussain were
acquitted by the Court, while all others were found guilty of the following offences and
sentenced as under:

"Taking into consideration all the aforesaid facts and the circumstances of the case, I find
that Abdul Khaliq, Allah Ditta sons of Imam Bakhsh, Muhammad Fiaz, Ghulam Farid,



Ramzan Pachar, Faiz Muhammad alias Faiza (accused of Column No.3 of the challan)
along with others, in prosecution of their common design, convened Panchayat, mostly of
their Mastoi Baluch tribe of the area, on 22-6-2002 in Mauza Meerwala Police Station
Jatoi and coerced, intimidated, overawed the complainant party, and the community;,
created a sense of fear and insecurity in society; and thereby committed the offences under
sections 11, 10(4) of Ordinance VII of 1979 read with section 149/109, P.P.C. and 21-1 ATA
1997, and section 6(1)(a) and (b) and subsection 2(b) ATA 1997, punishable under section
7(c) read with section 21-1 ATA 1997 and sections 149/109, P.P.C.; and are, therefore,
convicted under all the aforesaid provisions of the law.

Actions of the aforesaid convicts were cruel which overawed and harassed the society at
large and therefore, they are not entitled to any leniency. Under section 7(c) read with
sections 21-1 ATA, 1997 and 149/109, P.P.C. each of the six accused persons, namely Abdul
Khaliqg, Allah Ditta, Muhammad Fiaz, Ghulam Farid,' Ramzan Pachar and Faiz
Muhammad alias Faiza accused are sentenced to imprisonment for life, plus fine
Rs.20,000, and in default to further undergo six months' R.I.

Under section 11 Ordinance VII of 1979 read with 149, P.P.C., each of the four accused
namely Abdul Khaliq, Allah Ditta, Ghulam Farid and Muhammad Fiaz

convicts are sentenced to undergo imprisonment for life, plus thirty stripes each and fine
Rs.20,000 each, and in default to further undergo six months' R.I each under section
10(4) Ordinance VII 1979 (liable to Taazir) read with 149, P.P.C., each one of them is
sentenced to death, subject to confirmation by the Hon'ble High Court.

Under section 11 Ordinance VII 1979 read with section 21-I and section 109/149 PPC,
Ramzan Pachar and Faiz Muhammad alias Faiza (convicts) are sentenced to undergo
imprisonment for life, plus thirty stripes, and fine Rs.20,000 and in default to further
undergo six months' R.I. Under section 10(4) Ordinance VII 1979 read with section 21-1
ATA 1997 and section 109/149, P.P.C., Muhammad Ramzan Pachar and Faiz Muhammad
alias Faiza .(both accused) are sentenced to death, (subject to confirmation by the Hon'ble
Lahore High Court.

However, all the accused were acquitted of the charge under section 354-A, P.P.C.

Aggrieved, the complainant/State filed appeals against the acquittals, while the judgment
was, accordingly, challenged by the convicts, before the Lahore High Court. On hearing,
the acquittal appeals were dismissed and by accepting the appeals of all others in toto,
they were exonerated from all the charges, except Abdul Khaliq, whose appeal was partly
allowed, in that his conviction was converted from section 10(4) of the Ordinance to
section 10(3) thereof and his capital punishment was reduced to imprisonment for life,
while the fine imposed by the Trial Court was maintained. The benefit of section 382-B,
Cr.P.C. was also extended to him. It seems significant to mention here, that while
rendering its decision, the following (main) reasons/factors have prevailed with the Court:
that the version of the prosecution is not proved beyond doubt, as its evidence is not
confidence inspiring, thus, the benefit must go to the accused; delay in the lodging of the
F.I.R. has not been sufficiently and plausibly explained, the complainant party was
reluctant to initiate the case, but influence in this behalf was exerted by Maulvi Abdul



Razzak (P.W.11), who is the mastermind thereof; the F.I.R. was registered after due
consultations and deliberations; sole testimony of the prosecutrix to prove the occurrence,
no one 'else had seen it and hence is insufficient to establish the guilt of the accused; the
DNA and SEMEN tests were not conducted to prove the gang rape; there are
contradictions and inconsistencies in the statements of the witnesses inter se and also
with their previous statements; there are improvements in their statements made before
the Court; the occurrence has not taken place in the manner as is stated by the P.Ws.;
there are no significant marks or injuries on the body of the prosecutrix, which is very
unusual in such kind of a case; no duration of the heeled marks on the body of the victim
has been given by P. W.2. thus, it is not possible to ascertain, if those were sustained
during the occurrence; adverse inferences have been drawn for the non-production of
Ghulam Nabi and Ghulam Fareed in the witness box as they, in their statements under
section 164, Cr.P.C. recorded by the Magistrate, have not fully supported the version of the
prosecution, the former's stance that on the given date/day he was not in the village and
thus not a witness to the incident and/or modus operandi of the offence. The learned High
Court has also considered the prosecution evidence regarding each of the accused, the
individual role imputed to them and has found that the prosecution has failed to prove

its case to their extent, except Abdul Khaliq for which reasons have been duly assigned in
the impugned judgment.

This is how, the noted appeals have reached this Court, besides vide order dated 14-3-
2005 this Court took suo moto cognizance of the matter, because soon after the impugned
judgment, a learned Single Member of the Federal Shariat Court, while exercising the suo
moto jurisdiction suspended the impugned judgment, thus it was inevitable for the Court
to interfere in order to avoid a ludicrous situation from arising and to prevent a conflict
between two constitutional institutions of the State.

Anyhow, the leave, in these matters, was granted on 28-6-2005 and the important points
in this behalf are: the jurisdiction of the Anti-Terrorism Court to try the case; effect of
delay in lodging the F.I.R.; whether the sole testimony of the victim in rape case is
sufficient for the purpose of conviction; whether the marks of injuries on the body of the
victim are superfluous to secure conviction; whether the High Court has passed the
judgment on surmises and conjectures in violation of/or ignoring the mandate of law;
with reference to the above, some case law has also been cited in the LGO. Simultaneously,
this Court was also pleased to suspend the impugned judgment and non-bailable warrants
of arrest were issued of all the accused who were acquitted, even those by the trial Court;
since then they are all behind the bars (Emphasis supplied).

Ch. Aitzaz Ahsan, learned Senior Advocate Supreme Court, has opened arguments in these
cases and has divided his submissions into two main heads: The Law and The Evidence.
Under the first, he has dilated upon the point of jurisdiction and it is. submitted that rape
is a grievous bodily harm and injury to a person, thus the offence is duly covered by
section 6(1)(a & b) read with sections 6(2)(b) and 7(c) of the Anti-Terrorism Act, 1997 (the
Act). To elucidate the above, the learned counsel has cited the dictums reported as
Bhupinder Sharma v. Himachal Pradesh (AIR 2003 SC 4684), Hyam v. DPP, HL [1974] 2
All ER 73, R v. Miller [1954] 2 All ER 529 and R v. Robinson [1993] 1 WLR 168. He has
also relied upon the judgment reported" as Shakil and 5 others v. The State (PLD 2010 SC



47) to argue, that in a gang rape case the conviction awarded by the Anti-Terrorism Court
was upheld by this Court, primarily on the reasoning that no prejudice was caused to
either side and none (in that case) had objected to the jurisdiction at any stage of the
proceeding. The case, according to the learned counsel, is apt for settling the jurisdictional
question and should be followed in this matter. In order to show, that the incident (gang
rape) created terror in the area, thus attracting the provision of the Act, on account of
which the residents thereof even thought of migration, he has referred to the statements of
the court witnesses.

Malik Muhammad Salem, the learned counsel for the defence has not joined issue with
Ch. Aitzaz Ahsan, learned Senior Advocate Supreme Court on jurisdiction, rather has
supported him by adding certain facts; that vide order dated 24-7-2002, the trial Court
before commencing the proceeding decided that it has the jurisdiction, none assailed it;
the Supreme Court also, as mentioned above, in the first suo motu action required the
challan to be submitted before the Anti-Terrorism Court, and set out a time frame for the
decision of the case by that Court. Be that as it may, during the hearing of the case, learned
Attorney General was personally summoned and was put to notice on the issue, but the

Deputy Attorney General who from time to time has been attending the proceeding(s), has
not controverted the jurisdictional aspect. The State counsel has also not questioned it.

In view of the above, we find that the issue of jurisdiction in these matters has lost
efficacy; it emerged on account of the specific situation (indicated above) which has
ceased; no one at the relevant time raised any objection thereto; all the concerned are in
agreement that the Anti-Terrorism Court had the jurisdiction; appeals before the learned
High Court were, accordingly, filed by both the sides and decided without there being any
such objection; more than eight years have elapsed since the incident took place and those
who have been acquitted, obviously have acquired a right of defending their acquittal and
the one who is convicted seeks his acquittal and the State and the complainant are
pressing to set aside the acquittal(s) and are urging to maintain the conviction of Khaliq. It
is not established if any prejudice has been caused to the parties in any manner
whatsoever and therefore now, if at this stage any interference on the basis of jurisdiction
is made, justice, rather than being promoted shall stand defeated, and serious prejudice
shall be caused to either side. Therefore, keeping in view the peculiar circumstances of the
case and by following the ratio of the judgment reported as Shakil and 5 others (supra), we
would not like to hold against the jurisdiction of the Anti-Terrorism Court and leave it an
open question to be decided in some appropriate case, in which it is a live issue.

Adverting to the other submissions of Ch. Aitzaz Ahsan, Senior Advocate Supreme
Court/the learned counsel, under the first head (The Law), he has argued that the
impugned judgment is against the law and it cannot sustain; in this respect, he urged that
previous statements of the P.Ws. have been invalidly and illegally used by the learned
High Court for impeaching their credibility, in particular, when the P.Ws. had denied the
making of certain statements, in the fact finding inquiry, conducted by the SP Crimes
Range as per orders of the Government. Thus, without proving the statements in
accordance with law, those could not be used for the purpose of confronting P.Ws. in their
cross-examination. Besides, those were allegedly signed by the P.Ws., this is prohibited by
section 162, Cr.P.0 and therefore these statements were illegal and could not be used in



terms of Article 140 of the Qanun-e-Shahadat Order, 1984 (QSO, 1984). In this context,
the learned counsel has also submitted that section 161, Cr.P.C. and Article 140 of the
QSO0, 1984 are governed by section 162, Cr.P.0 which prohibits the signing of these
statements. Likewise, serious criticism has been made that the learned High Court has
used and relied upon the statements under section 164, Cr.P.C. of those persons, who were
not produced by the prosecution in evidence; in this respect, it is stated that such
statements are not substantive piece of evidence and have a limited use of confronting a
PW, who appears in the Court and for no other purpose whatsoever, reliance is placed on
1969 PCr.LJ 1580; Yaru alias Yar Muhammad v. The State, 1995 MLD 515; Nasrullah v.
The State 1985 PCr.LJ 428; Amjad Ali alias Kaloo v. The State 1984 SCMR 979; Nadir
Khan and another v. The State 1974 PCr.LJ 224; Salehon v. The State AIR (33) 1946 PC
38; Brij Bhushan Singh v. Emperor; it is stated that holding the sole testimony of the
prosecutrix insufficient to award conviction is against the law laid down in judgments
reported as PLD 1991 SC 412; Mst. Nasreen v. Fayyaz Khan and another PLD 2003 SC
863; Muhammad Abbas v. The State 2002 SCMR 303; Rana Shahbaz Ahmad v. The State
1992 PCr.LJ 1944; Muhammad Amir Khan v. The State 2001 PCr.LJ 503; Saleem Khan

and others v. The State and others 1993 PCr.LJ 1839; Muhammad Boota v. The State 1993
PCr.LJ 1839 (FSC); Muhammad Boota v. The State. He has further argued that the victim
in rape cases does not require corroboration and has drawn support from PLD 1989 SC
742; Muhammad Akram v. The State 2002 SCMR 1009; Shahzad alias Shaddu and others
v. The State 1999 SCMR 1102 Mehbood Ahmad v. The State 1975 SCMR 69: Haji Ahmad
v. The State, PLD 1984 SC 218 (SAB); Ghulam Sarwar v. The State. Reference in the above
context is also made to the cases from the Indian jurisdiction: (1995) 5 SCC 518; Karnel
Singh v. M.P, AIR 1996 SC 1393; State of Punjab v. Gurmit Singh AIR 2003 SC 4684;
Bhupinder Sharma v. Himachel Pardesh AIR 1988 SC 753; Bharwada Bhogiawal v.
Gujerat; the view of the Court that DNA etc. tests were not conducted due to any weakness
of the prosecution case and the omission/lapse should effect the veracity of the
prosecutrix is conjectural and is against the law declared by the superior Courts, even
otherwise due to the lapse on part of the investigator, the prosecutrix should not suffer,
besides, such omission is not fatal to the case of the prosecution, see 2002 SCMR 1009:
Shahzad v. The State; he submits along similar lines vis-a-vis the view of the Court qua the
absence of marks of violence or the injuries on the body of the victim; learned counsel has
referred to cases 1999 SCMR 1102: Mehboob Ahmed v. The State 1975 SCMR 69; Haji
Ahmed v. The State PLD 1984 SC 218 (SAB); Ghulam Sarwar v. The State; the learned
counsel has further pointed out that in this case while making statements under section
342, Cr.P.C., the accused have not propounded their defence, rather in this behalf have
solely relied upon their cross-examination; however, in the cross-examination vital
suggestions have been given through which the case of the prosecution in material aspect
has been admitted. In this context, Ch. Aitzaz Ahsan, Senior Advocate Supreme Court has
made reference to certain portions of the cross-examination, such as about sodomy with
Abdul Shakoor, he mentioned that P.W.14. stated "Incorrect to suggest that Abdul Khaliq
accused stated that as his brother Punno had been accused of committing Sodomy with
Abdul Shakoor, therefore, he could not give Salma in marriage to Abdul Shakoor" Like-
wise P. W. 11 while replying a suggestion, "it is false to suggest that in BADLA of Mst.
Mukhtar Mai, Salina was proposed to be taken and for sodomy another woman plus land
was demanded by the complainant" Again P.W.14 responded "incorrect to suggest that up
to 26-6-2002, Abdul Razzaq PW and my father tried to compound the matter in terms of



their demands or for the same reasons the sodomy case was also not got registered". On
his contention that the incident of Zina with the prosecutrix and her nudity incident is also
admitted, reference has been made by the learned counsel to the suggestions "I did not
state to the Inspector/SPL,RC on their 'query "whether after Zina-bil jabr the accused
persons turned me out in quite naked condition"? replied "no I had worn shirt and my
private part was covered with duppta as the Azarband of my shalwar had been broken;
shalwar was in my hand" "incorrect that she was handed over the shalwar inside the room
after the rape", Further in response to a suggestion P. W.13 stated "incorrect that as we
went there, we saw Mst. Mukhtar Mai holding Shaiwar in her hand". Moreover in the
cross-examination of Mst. Mukhtar Mai, the suggestions culminate into the following
replies "I recorded in the complaint that I had come out of the room in nude condition"
...... "I stated to the police that after the accused person committed Zina, I came out in
nude condition and called out my father Ghulam Fareed. I had not put on the shalwar as it
was without string, nor I covered the same on my body, and my father had arrived just
then". According to the learned counsel, this is a confession of the fact that she did come
out of the room without shalwar on her body. The suggestion is only that the accused,

(who had thus admittedly taken the shalwar off her body in the first instance) were not
responsible for her venturing out naked. But this is an admission that she did come out
naked. It is also pointed out that responding to a suggestion in relation to Abdul Khaliq,
P.W.14 replied "incorrect to suggest that he performed conjugal duties as my husband in
the said night", furthermore; "incorrect. to suggest that upto 28-6-2002, Maulvi Abdul
Razzak P.W. and my father tried to compound the matter in terms of their demands' or for
the same reason the sodomy case was, also not got registered". It is explained that the
suggestions, in the cross-examination have the effect of a defence plea, is an implied
admission, an indirect admission and to support his point of view, reliance has been
placed on the cases reported as 2010 SCMR 1009: Muhammad Shah v. The State, 2000
YLR 1406; Khalid Pervaiz v. The State 2003 CLD 80(sic.); Mian Sajidur Rehman v. Messrs
Granulars (Private) Limited through Manager Commercial Lahore, 2005 PCr.LJ 729;
Ibrar Hussain v. The State 2004 MLD 1062: Muhammad Inayat alias Inayatoo v. The
State 2006 SCMR 577; Muhammad Tashfeen and others v. The State.

Under the caption of "THE EVIDENCE' on the factual premise, it has been urged by the
learned counsel that glaring and patent errors of misreading and non-reading of evidence
have been committed by the learned High Court; erroneous conclusions of facts and law
have 'been drawn; the findings of facts are based on conjectures and surmises; the view
that the prosecutrix has not been corroborated, is incorrect, rather the P.Ws. and the
medical evidence has duly supported her version; the witnesses of the prosecution

.were credible and trustworthy, but to hold them otherwise is a serious factual error,
which is apparently against the record; in this regard, special reference has been made
that even according to DW-1, the prosecutrix has declined the cash compensation given to
her by the Governor, rather has used that money for an educational institution established
by her after the incident and it .is a publicly known fact that now hundreds of girls of
humble background of a backward area are receiving education due to the noble efforts of
the lady; moreover her credibility is also established from the fact' that she has not
implicated the sodomizers of Shakoor, who in case of a false claim were the obvious
targets; the convening of the Panchayat with the *common intention' to take BADLA and
such a decision being made therein was duly proved on the record; the conclusion that the



victim was not dragged, as there are no marks or injuries on her body, is a misconception,
as it is not necessary that, if such marks/injuries should Always occur; besides; dragging
has many shades which may not even sustain any injury at all; the learned High Court has
gravely and seriously erred in drawing an adverse conclusion against the prosecution for
the non-examination of Ghulam Nabi and Ghulam Fareed. It is also argued that the view
set out by the Court that there are discrepancies and inconsistencies in the statements of
the prosecution witnesses about the nude condition of the prosecutrix, again are the result
of mis-reading and non-reading because the statements in this behalf are consistent; the
Court has erred to hold that P.W.11, Maulvi Abdul Razzak is the mastermind and has
influenced the complainant party for the registration of the case. The gentleman had no
ulterior motives to falsely implicate the accused, rather as a conscientious person
performed his moral duty to help the oppressed and aggrieved persons. It is also
submitted that sufficient explanation was provided by the prosecution for the delay in
lodging the F.I.R. and even otherwise on account of social, religious and cultural
restraints, people are hesitant to report such incidents and some time is taken to glean and
gather the courage of going public. In this connection, he has

referred to the judgments reported as 1999 SCMR 1102; Mehboob Ahmed v. The State
1993 MLD 2361; Magsood Ahmad alias Mooda v. The State 1999 PCr.LJ 699 (FSC);
Muhammad' Umar v. The State 2001 PCr.LJ 503; Saleem Khan v. The State PLD 2003 SC
863; Muhammad Abbas and others v. The State PLD 1991 SC 412; Mst. Nasreen v. Fayyaz
Khan and another. Moreover, in this case, the complainant side was overawed/threatened
and was in the state of both shock and fear, thus it could not approach the police
immediately. As regards the view of the learned High Court that Mst. Mukhtar Mai was
not abducted because of the short distance of a few paces, it is argued that distance is
absolutely inconsequential for such an act/offence and reference is made to the case
reported as Nadeem Igbal v. The State (1994 MLD 1405). On the question, as to what
extent the acquittal judgment can be interfered with by this Court, it is argued that such is
possible, where there is a misapplication of law Barkat Ali v. Shaukat Ali (2004 SCMR
249); misreading and non-appraisal of evidence or is speculative, artificial and arbitrary
Amal Shirin v. State (PLD 2004 SC 371); non-reading and non-appraisal of evidence
Barkat Ali v. Shaukat Ali (2004 SCMR 249); Abdul Mateen v. Sahib Khan (PLD 2006 SC
538); the findings of acquittal recorded by the trial Court are not supported by the
evidence on record and in fact are based on gross misreading and misconstruction of
evidence Amal Shirin v. State' (PLD 2004 SC 371); the decision turned upon inadmissible
evidence; 2006 SCMR 1550: Sana-ur-Rehman v. Nayyar; whether there is any piece of
evidence which has not been considered or the evidence brought has been discarded for
reasons which are not recognized under the law Barkat Ali v. Shaukat Ali (2004 SCMR
249); there is an error apparent on the face of record Abdul Mateen v. Sahib Khan (PLD
2006 SC 538); and to reappraise the evidence in its true perspective Gul Sabdar v.
Malikuddin (2007 SCMR 714). He, has also made reference to the case of Muhammad
Ashraf v. Tahir (2005 SCMR 383) in which, according to him, the Apex Court
comprehensively reappraised the evidence and while taking into account the ocular
testimonies, the medical evidence and other factors and also considering; the explanation
of the delay in lodging of F.I.R., the acquittal judgment was reversed. It is submitted that
the instant case is squarely covered by this pronouncement.

Towards the conclusion, Mr. Aitzaz Ahsan, Senior Advocate Supreme Court has argued



that the prosecution has proved its case against the accused beyond reasonable doubt and
upto the hilt and specific roles performed by each of the accused which are duly
established on the record through credible evidence; it is a clear and square case of
‘common intention'. Anyhow, before leaving the rostrum, the learned counsel in very
clear, unequivocal and unambiguous words stated that while accepting the appeals,
instead of resort to the provisions of section 10(4) of the Act, section 10(3) be invoked and
all the accused must be sentenced thereunder. When specifically asked by the court for
Abdul Khaliq, it is stated that he is not pressing for the enhancement of his sentence to
death, but seeking to maintain the same. He states that though it is a gang rape case, but
life imprisonments are permissible and reliance in this regard has been placed upon
Shakil and 5 others v. The State (PLD 2010 SC 47). Malik Muhammad Saleem, Advocate
appearing for all the acquitted accused and also for the convict, Abdul Khaliq (appellant in
Criminal Appeal No.171 of 2005), has forcefully submitted that the High Court was
justified in relying upon the statements of the prosecution witnesses recorded in the fact
finding enquiry by the S.P Range Crimes, as those for all intents and purposes are the
previous statements of such witnesses and, therefore, could validly be used for

confronting them in their cross-examinations in terms of Article 140 of QSO, 1984. It is
further argued that such statements were also relevant under Article 153(3) for
impeaching the credibility of the prosecution witnesses. He has submitted that these are
not the statements under section 161, Cr.P.C. to be read subject to section 162, Cr.P.C. and,
'therefore, for the reason that these have been signed by the witnesses, should not be a bar
for using them independently for the object of confrontation and for impeaching the
credibility as aforesaid. Learned counsel for the respondents/accused has vehemently
defended the judgment of the trial court regarding the acquittal of the eight accused,
which decision has been affirmed by the High Court. While supporting the impugned
judgment of the High Court regarding acquittal of the accused, he has argued that the
conclusions of facts drawn by the Court are based upon proper reading and appraisal of
the evidence and it is not a case of surmises and conjectures; the contradictions in the
testimonies pointed out by the High Court have been reiterated by the learned counsel to
assert that on account of such weaknesses in the ocular deposition of the P.Ws., their
evidence/testimonies cannot be believed. He however has argued that on the basis of such
quality of evidence produced and the conclusions drawn by the High Court, the case of
Abdul Khaliq accused was at par with the others and thus he too was/is entitled to the
acquittal. The learned counsel has forcefully argued that the parameters and the rules for
interference in acquittal decisions are altogether different from those pertaining to
appeals against conviction. In this respect, the learned counsel has relied upon Syed Saeed
Muhammad Shah and another v. The State (1993 SCMR 550) and Ghulam Sikandar and
another N. Mamaraz Khan and others (PLD 1985 SC 11).

We have heard this case at a considerable length stretching on quite a number of dates,
and with the able assistance of the learned counsel for the parties, have thoroughly
scanned every material piece of evidence available on the record; an exercise primarily
necessitated with reference to the conviction appeal, and also to ascertain if the
conclusions of the Courts below are against the evidence on the record and/or in violation
of the law. In any event, before embarking upon scrutiny of the various pleas of law and
fact raised from both the sides, it may be mentioned that both the learned counsel agreed
that the criteria of interference in the judgment against ' acquittal is not the same, as



against cases involving a conviction. In this behalf, it shall be relevant to mention that the
following precedents provide a fair, settled and consistent view of the superior Courts
about the rules which should be followed in such cases; the dicta are:

Bashir Ahmad v. Fida Hussain and 3 others (2010 SCMR 495), Noor Mali Khan v. Mir
Shah Jehan and another (2005 PCr.LJ 352), Imtiaz Asad v. Zain-ul-Abidin and another
(2005 PCr.LJ 393), Rashid Ahmed v. Muhammad Nawaz and others (2006 SCMR 1152),
Barkat Ali v. Shaukat Ali and others (2004 SCMR 249), Mulazim Hussain v. The State and
another (2010 PCr.LJ 926), Muhammad Tasweer v. Hafiz Zulkarnain and 2 others (PLD
2009 SC 53), Farhat Azeem v. Asmat ullah and 6 others (2008 SCMR 1285), Rehmat Shah
and 2 others v. Amir Gul and 3 others (1995 SCMR 139), The State v. Muhammad Sharif
and 3 others (1995 SCMR 635), Ayaz Ahmed and another v. Dr. Nazir Ahmed and another
(2003 PCr.LJ 1935), Muhammad Aslam v. Muhammad Zafar and 2 others (PLD 1992 SC
1), Allah Bakhsh and another v. Ghulam Rasool and 4 others (1999 SCMR 223), Najaf
Saleem v. Lady Dr. Tasneem and others (2004 YLR 407), Agha Wazir

Abbas and others v. The State and others (2005 SCMR 1175), Mukhtar Ahmed v. The State
(1994 SCMR 2311), Rahimullah Jan v. Kashif and another (PLD 2008 SC 298), 2004
SCMR 249, Khan v. Sajjad and 2 others (2004 SCMR 215), Shafique Ahmad v.
Muhammad Ramzan and another (1995 SCMR 855), The State v. Abdul Ghaffar (1996
SCMR 678) and Mst. Saira Bibi v. Muhammad Asif and others (2009 SCMR 946).

From the ratio of all the above pronouncements and those cited by the learned counsel for
the parties, it can be deduced that the scope of interference in appeal against acquittal is
most narrow and limited, because in an acquittal the presumption of innocence is
significantly added to the cardinal rule of criminal jurisprudence, that an accused shall be
presumed to be innocent until proved guilty; in other words, the presumption of
innocence is doubled. The courts shall be very slow in interfering with such an acquittal
judgment, unless it is shown to be perverse, passed in gross violation of law, suffering
from the errors of grave misreading or non-reading of the evidence; such judgments
should not be lightly interfered and heavy burden lies on the prosecution to rebut the
presumption of innocence which the accused has earned and attained on account of his
acquittal. It has been categorically held in a plethora of judgments that interference in a
judgment of acquittal is rare and the prosecution must show that there are glaring errors
of law and fact committed by the Court in arriving at the decision, which would result into
grave miscarriage of justice; the acquittal judgment is perfunctory or wholly artificial or a
shocking conclusion has been drawn. Moreover, in number of dictums of this Court, it has
been categorically laid down that such judgment should not be interjected until the
findings are perverse, arbitrary, foolish, artificial, speculative and ridiculous (Emphasis
supplied). The Court of appeal should not interfere simply for the reason that on the re-
appraisal of the evidence a different conclusion could possibly be arrived at, the factual
conclusions should not be upset, except when palpably perverse, suffering from serious
and material factual infirmities. It is averred in The State v. Muhammad Sharif (1995
SCMR 635) and Muhammad Ijaz Ahmad v. Raja Fahim Afzal and 2 others (1998 SCMR
1281) that the Supreme Court being the final forum would be chary and hesitant to
interfere in the findings of the Courts below. It is, therefore, expedient and imperative that
the above criteria and the guidelines should be followed in deciding these appeals.



Anyhow, before proceeding further with the matter, it may be observed with emphasis,
that violating the sanctity and chastity of a woman is a sordid, despicable, squalid act,
which is considered abhorrent in any civilized society; any language falls short of
vocabulary to condemn such heinous act and cases of this taxonomy must be strictly
construed and dealt with. However, at the same time under criminal jurisprudence for the
safe administration of criminal justice, the courts are required to follow certain settled
principles, such as the innocence of the accused must be presumed, till he is proved to be
guilty; sifting "the grain out of the chaff"; the defence may take a number of pleas and even
if all are' shown to be false, yet it is the duty of the prosecution to prove its case to the hilt;
"better that ten guilty persons escape than that one innocent suffer" (William Black Stone
English Jurist). In this context it may be mentioned that the above principle is engraved
and embedded in t the American Constitution and Criminal Jurisprudence as has been put
forth by Michael G. Trachtman in his Book The Supremes' Greatest Hits in the following
words:--

"Our Founding Fathers were mindful of, the penchant of monarchs to charge persons
with, false crimes as a means of political oppression and social control. Consequently, they
built copious protections for those accused of criminal offences into the foundations of the
Constitution. It was acknowledged that giving all benefits of the doubt to the accused
would result in some guilty persons being set free, and yet they freely accepted this
necessary evil as a price of freedom.

The story is told of a Chinese law professor who was advised of our, belief that it was
better that a thousand guilty men go free than one innocent man be executed.

The Chinese professor thought for a bit and asked, "Better for whom?"

The Founding Fathers' answer to that question was this: better for all, because as history
has proven, if anyone can be unlawfully jailed, everyone can be unlawfully jailed".

These are certain salutary principles of the criminal. justice system which should be
adhered to by the Courts, in letter and spirit and there is no exemption to these rules, even
in gang rape cases for otherwise, due to departure therefrom, the innocent person may
suffer. However, at the same time the Courts should keep in view that in such a class of
cases, usually independent ocular evidence is not available, therefore due weight should be
attributed to the statement of the victim buttressed by medical evidence, and. strong
attending circumstances, shall suffice to warrant the conviction.

Having referred to certain principles, we would now proceed to consider the merits of the
case; and following the sequence we would first deal with the (acquittal) appeals of the
eight accused persons, who were acquitted by the trial court and the decision affirmed by
the High Court as well. The important features in this behalf are their names do not
appear in the F.I.R.; in the statements under sections 161 and 164 of Cr. P. C. of the P. Ws.
(except P.W.14) and even in the statements of the F prosecution witnesses in the court
(except P.W.14.); no particular role has been assigned to them in the commission of the
alleged offence, except their presence only in the *Akath' *Panchayat' which has been
alleged by the prosecutrix alone. The accused, Khalil Ahmad is the one, who got married to



Salma on 26th of June, 2002, where-after this case was ignited. In this group of the
accused, Ghulam Hussain is the real father of Khalil Ahmad (bridegroom of Salma),
Qasim, Rasool and Hazoor are his real paternal uncles, and Nazar Hussain is his maternal
uncle. According to the trial Court, they are placed in column No. two of the challan. These
facts have not been controverted by the complainant's learned counsel. It seems that they
have been implicated in the matter, because the complainant side felt annoyed and
unhappy on account of the above marriage, because till then there is a complete lull, but
thereafter everything suddenly sparked visibly and there is an element of vengeance in
their involvement, as all the close relatives of Khalil were booked in the case; it is not a
mere incident or an honest implication. The decision of the trial Court as earlier stated has
been affirmed by the appellate court, however, the learned counsel for the complainant by
resorting to the rule of *common intention' under section 109, P.P.C. has urged that their
mere presence in the “~Akhat' *Panchayat' where the decision for “Badla'

was taken and the object was achieved, is good enough to haul them up in the case. We are
not impressed, if the rule of “common intention'- in this case can be stretched to an extent
that any person who was present at the time of the alleged occurrence should be involved
in the matter and convicted. In her statement, P.W.14. states that there were about
200/250 persons present at the place of occurrence, can all of them be held responsible
for the alleged incident on the basis of the said rule, when no specific role has been
assigned or performed by them in furtherance of any alleged common intention; they are
not implicated by any P.W. at any stage in any manner whatsoever. Moreover, there is
absolutely no evidence that Mastois' *Akhat' as a whole decided to commit the offence, in
fact there were two *Akhat', of the Baradaris at distinct places and it is not established by
any P.W. that he was present in the mastoi gathering where such an alleged decision was
taken and shared by all those present. Besides, the village has no electricity, no P.W. has
given the time of occurrence, but even if gathered by joining the scattered pieces of
evidence,' it was somewhere after midnight on 22-6-2002; the prosecutrix remained
outside Khaliq's house for a short while, so how could she in the darkness identify these
eight persons by name and parentage. By now, they have acquired a triple presumption of
innocence, which cannot be dispelled by the complainant's counsel on any score
whatsoever. In view of the foregoing, we do not find that a case has been made against
them for interference, therefore, the appeals relating to these accused are liable to be
dismissed. While parting with their subject, it may be relevant to point out that in order to
constitute and apply ‘common intention' rule it is necessary to prove that the intention of
each one of the accused was known to the rest of them and accordingly shared, see PLD
2007 SC 93; Shaukat Ali v. The State; however, this is not established from the evidence of
the prosecution. Therefore, the said rule for the aforesaid accused or for any other
(accused) in this case cannot be pressed into service.

Before attending to the various pleas raised by Ch. Aitzaz Ahsan, learned Senior Advocate
Supreme Court, we take up the prosecution's case regarding the incident as put forth by it,
and endeavour to ascertain its veracity on the rules of common sense, ordinary prudence
and logic; the chronological order of the incident, for the above is quite important; and it
may be mentioned that the incident dated 22-6-2002 erupted from some obscure
happening in a sugar field 'regarding which there is no direct and accurate evidence on the
record; any how:



Taking the prosecution version on its face value as correct, it does not appeal to reason
that Salma's brother, who along with two others when committed sodomy with Shakoor,
was so naive to understand that Shakoor would not disclose their misdeed to anyone, and
on his unexpected refusal they took the extreme measure of confining him in his own
house along with Salma; risking, endangering and putting at stake, the virtue, the sanctity
and respect of a young unmarried sister. It is incomprehensible that his other family
members including the mother, other brothers, sister would allow this nefarious design to
be carried out and would all become a party with him to do away with sacredness of their
innocent daughter. This is absolutely not done or conceivable in our rural society, where
people are very sensitive about the chastity of their womenfolk, especially young and
virgin.

If the intention of the Mastois was to take BADLA, on learning about the
confinement of Shakoor, Mst. Mukhtar Mai etc. had gone to the house of Khaliq, without
the company and protection of their menfolk, this was a good opportunity for Khaliq or for
that matter any other male of the family to settle the score, but no harm was caused to
anyone.

It is strange that when Maulvi Abdul Razzak (P.W.11.), Hazoor Bakhsh (brother of
Shakoor) along with the police arrived and rescued the boy, he did not apprise them that
he is not the culprit, rather is a victim of sodomy; the explanation of the prosecution that it
was due to shame that he refrained from the disclosure, does not go with the earlier
prosecution's version, when he had refused not to declare being sodomised and was thus
confined with Salma. It is unbelievable that the boy for “shame' would not tell the true
story, lose the chance of liberty and the sympathies when Maulvi Razzak along with the
police had reached the spot for rescuing him, rather would go to the police station instead
of securing his liberation and exoneration from the charge of rape. Strangely even in the
police station did not reveal his sodomy to any one.

Maulvi Abdul Razzak was a very important person to the complainant party, as he
was the first one to be approached by them for rescuing Shakoor; he was the Salis for
Gujjars (complainant) and had been to and fro for resolving the matter, he approached
Faiz Mastoi the so-called head of* the Mastoi Baradari, and persuaded him to agree to the
proposal of exchange marriages, but on refusal of Ramzan Pachar and Ghulam Fareed
Mastoi walked out of the “Akhat', .leaving behind the people who were depending upon
him; trusted him the most at the mercy of the alleged mighty Mastois. It is improbable and
unbelievable that he did not come to know of the subsequent event of ziadti (rape) with
the complainant for five days and during this period himself made no effort to find out as
to what happened to such a burning issue after his return. Rather he discovered about it
on 28-6-2002 from some individual whose name he does not remember, and that person
.too was not the witness of the incident himself, rather he learnt about the occurrence
from the vagabonds of the Mastois in a hotel; that, "BADLA" had been taken. It is strange
and incomprehensible that being an Imam of the mosque, a mature, responsible, educated
person, he would act in a way, that without even verifying the occurrence from any
authentic source; not from the immediate relations of the complainant side as to whether
the story is true or otherwise or they would like for it to be announced in the mosque or
not, he disclosed it in his juma speech, without even the permission of the complainant
side. It is afterward that he approached Ghulam Fareed (complainant's father), who



according to him would not acknowledge the incident at all; the reason given for this, that
it was due to fear of Mastois, might have been possible in respect of approaching the
police, but what fear-" did Ghulam Fareed harbour in revealing the incident to a man, who
he always. looked upon, who was a friend, a confidant and who already knew about the
incident and to whom the disclosure would not have caused any embarrassment.

There is another very important fact that P.W.12. Altaf Hussain is the real brother of P.
W.11. and they admittedly live in the same house. P.W.12. claims to be the witness of the

" Akhat' proceedings and also the incident, so how come can it be possible that till 30-6-
2006, neither P. W.11 inquired as to what happened after he had left nor P. W.11. disclosed
to his brother, for in his statement, P.W.12 has categorically mentioned that the incident
was not divulged by him to his brother even till 28-6-2002 or 30-6-2002. This is one of
the most ridiculous aspect of the prosecution's case which knock the bottom out of its
version.

Anyhow, having failed in his first attempt to know from Ghulam Fareed on 28-6-
2002 about the incident of which earlier he was not eager or bothered to know, after
leaving the Akhat; now he became proactive and in utter exuberance, he again approached
Ghulam Fareed on 29-6-2002, but this time with the power of media, as the “pressmen'
were with him; even then, it is not spelt out from the prosecution evidence that any
disclosure was made to them. However, all of a sudden in the early hours of the day on 30-
6-2002 the complainant, her father and Sabir (P. W.13) approached P.W. 11 and thereafter
he takes charge of the matter; he calls all the witnesses and usher them along with for
reporting the matter to the police. Be that as it may, it is the categorical stance of the
prosecution that the "contact with the police for the first time with reference to the
incident was made on 30-6-2002, but it is quite important to note that in his statement
under section 164, Cr.P.C. Maulvi Abdul Razzak has mentioned that the report was made
on 29-6-2002. This was confronted to him, but he failed to offer any explanation. This
man is not the witness of the incident, rather very conveniently drops out of the scene on
the pretext of the refusal of Watta Satta marriage, but leaving behind his brother
P.W.12 -to make up his deficiency who throughout remains attached to the events to
witness those, till the drop scene thereof, however as a silent spectator only. It may be
pertinent to mention here that in the F.I.R. there is no mention of Shakoor's sodomy,
surprisingly Maulvi. Abdul Razzak says that he was not aware of it till reporting the
matter, but P.W.14 deposed that the disclosure was made to the Police Officer, who
advised that the matter shall be dealt with separately. However, this incident too perhaps
later in the day was reported through the courtesy of Razzak; the man, who also collected
the clothes of the prosecutrix for handing those over to the police. His role throughout
remains conspicuous and of a vanguard.

It is also noticeable that a serious incident, allegedly has occurred in the area, it was
almost known to about 300 people who were present in both the “Akhats' and if their
family members are added to whom they would ordinarily pass on or share the
information, number of people who would be aware of the occurrence would be
exponentially increased but neither the Lumberdar/Chowkidar of the, village nor
councillor of the area or any respectable got to know of it on the same/following day, or
soon thereafter; the police from its own sources, which (sources) it has and is a publicly
known fact, never got any clue about the occurrence till 30-6-2002 thus for the incident



remained hidden from all and sundry.

Furthermore, in the context of Maulvi Abdul Razzak (P.W.11)'s statement and his
conduct, he has deposed in unequivocal terms that Faiz Mastoi agreed to the exchange
marriages "Watta Satta" but Ramzan and Ghulam Fareed rejected the proposal and thus
he and Manzoor left the *Akhat'; Faiz Mastoi allegedly was the head of Mastoi people, now
if he had agreed, the rejection of the proposal by Ramzan, who was not even a member of
the accused family/tribe, rather was a friend of Hazoor Bakhsh, the brother of the
complainant comes across as rather convoluted and a ridiculous excuse for the walkout.
Likewise, Ghulam Fareed too is an unimportant character in the scenario, he is not a close
F relative of Abdul Khaliq and even is not shown to have any influence in the Baradari, but
obviously is the son-in-law of Karam Hussain, with whom Maulvi Abdul Razzak was in
litigation and had to give up some land; Razzak for reasons best known to him in his
cross-examination has tried to be evasive when asked about such relationship; but his
brother P.W.12 has admitted that Ghulam Fareed was so related to Karam Hussain. Be
that as it may;, it is hard to believe and does not behove of a person who has been
portrayed as a conscientious man; who was discharging his moral obligation by helping
the oppressed against the Mastoi atrocity as argued throughout, on the alleged refusal of
the two unconnected men would absquatulate and shed his above virtue at the hour of the
need and would not yearn to learn from anyone of those present in the “Akhat' (about 300
people of both sides) that when he came back what happened thereafter. He is the Imam
of the mosque and runs a madrasa, but surprisingly never came across someone who
could reveal the deplorable incident of the beleaguered Mukhtar Mai; what an apathy on
his part. To us, as put by Shakespeare, in Hamlet, the role of Maulvi Abdul Razzak
(P.W.11) is "like Hamlet without the Prince" (Hamlet).

It transpires from the record that the alleged recovery of the pistol from Abdul Khaliq was
on the last date of his remand. According to the statement of P. W.9. the 1.O., throughout
the remand period, Khaliq denied about the pistol, rather would not answer on the pretext
that he does not remember, 1.0. unequivocally stated that Khaliq was not tortured; it is
indiscernible that why all of a sudden Khaliq would agree to get the pistol recovered from
his house. Besides, in such a high profile case, no independent witness was associated with
the recovery process; neither the Lumberdar nor Chowkidar of village or any other
respectable such as Councillors etc. were taken along with. We are not persuaded that
Hazoor Bakhsh and Ghulam Hussain recovery witnesses, who are close relatives of the
complainant would pass the test of independent witness in this respect.

P. W.10. Shakoor stated, that when he reached home he discovered that Ziadati had been
committed with his sister, it is then he disclosed the Ziadati was committed with him too.
It is not plausible that neither at the police station, nor while coming along with P.W.13,
he mentioned about his Ziadati. P. W.14 in her statement mentioned that P. W.10.
revealed about his Ziadati in the presence of

P.W.13. at (Fareed's) house when he returned from the police station, but from the
statement of P.W.13. it can be reasonably spelt out, that after leaving Shakoor (P. W.10) at
the house of Fareed, he immediately left, for his house and did not stay

back. From the above, it can be concluded that the version of the prosecutrix in this
respect is not correct.



According to the prosecution, Ramzan Pachar and Faiz Mastoi are responsible for the
ziadati, it is unbelievable that after the incident, they still would accompany, Sabir
Hussain (P.W.13.) for the release of Shakoor from the police station.

It is against the human conduct if a daughter is being raped a father and maternal uncles
would stand dormant and would not strive to get help from the Baradari or the police; at
that time even Khaliq had left for the alleged rape; if they were earlier scared of his pistol,
but when he was gone, no other person is alleged 'to be carrying any weapon; this was the
opportunity to call for the help, the house of Khaliq and Ghulam Fareed is not at much
distance, even Hazoor Bakhsh, a young man, also never turned up to save the honour of
his sister. There is no material evidence even of threats on the record, none of the Mastois
after the alleged incident is stated to have ever came in contact with the complainant side
to extend any threat which could preclude the complainant from taking recourse to a legal
action. The submission that threats were extended on the scene of occurrence to our
understanding were nothing more than rhetoric and would not be the reason for their
silence.

Afore-noted are the foundational facts of the case which have a serious reflection on the
version of the prosecution, which put together, make the prosecution version implausible,
flimsy and un-canny as set forth, and if, on account of, inter alia, the above, the learned
High Court has drawn certain conclusion such as, that the complainant side was reluctant
to report the matter and was influenced by Maulvi Abdul Razzak or that he is the
mastermind of the entire episode, or the prosecution evidence is not confidence inspiring
and the delay in lodging the F.I.R. has not been plausibly explained. Such a conclusion, in
our view, cannot be said to be unjustified.

P.W.12. Altaf Hussain, as stated earlier, is the real brother of Maulvi Abdul Razzak. His
statement has not been given much credence by the learned High Court, inter alia, for the
obvious reasons of the inconsistencies and improvements in his statement in the Court,
when compared with his previous statements under section 161, Cr.P.C. (leaving apart
those allegedly compared with the fact finding inquiry). Besides, it emanates from the
prosecution evidence that the case has been orchestrated by Maulvi Abdul Razzak, and he
being his brother, has to support the prosecution version. As far as P.W.13. is concerned,
the learned High Court has duly and extensively analyzed his evidence; he is the maternal
uncle of the prosecutrix; the court has drawn certain factual conclusions from the reading
of his statement. Our own reading thereof does not take us to form a view different from
that of the High- Court; this witness has tried to improve the version of the prosecution
and also the statement admittedly made by him before the police under section 161, Cr.P.o
and that under section 164, Cr.P.C. and such contradictions have been duly highlighted in
the cross-examination; particularly his statement before the Magistrate under section 164,
t Cr.P.C. to the effect "I stated to the Magistrate that the decision of the panchayat re.
Watta Satta was not agreed to by Faiz Mastoi, Ramzan Pachar and Ghulam Fareed
accused (confronted with Ex-PO where not so recorded).

Moreover, P.W.13. stated that Faiz Mastoi at the time when the victim came before the
panchayat commanded that ziadati be committed with her, but this is not so stated in his
previous statements, recorded under sections 161 and 164, Cr.P.C; even this portion of his



statement, which is quite important, is against the contents of the F.I.R., where it is
recorded that Ghulam Fareed (the complainant's father be forgiven). P. W.14. in her
statement has also not supported P.W.13 in this context when she deposed that Faiz did
assert for the pardon, but was it siasi dunyavi, besides he has stated that when Mst.
Mukhtar Mai was pushed in the Panchayat she fell down on the ground and was dragged,
this has not been so stated by P.W.12 or even the prosecutrix herself; there are some more
contradictions in his previous statement under section 164, Cr.P.C. and that made before
the Court, such as, who declined the "Watta Satta" proposal etc. In the previous statement,
he stated the man was Khair Muhammad Mastoi, but in Court he named Faiz. As regards
nudity incident, this P.W. has been confronted with his statement before the Magistrate
and his replies are that "I stated to the Magistrate that Fayyaz accused had thrown the
clothes to Mst. Mukhtar Mai as she came out of Kotha (confronted with PO where not so
recorded) I stated to the Magistrate that clothes of Mst. Mukhtar Mai were torn as she
came out. I stated to the Magistrate that shirt of Mukhtar Mai was torn from the front and
sides (confronted with PO where not so recorded). I stated to the Magistrate that coming
out Mukhtar Mai called out her father and the latter picked up those clothes and put on
her (confronted with PO where not so recorded)", therefore, if on the basis of appreciation
of his statement the learned High Court has disbelieved him, it cannot be said to be the
result of any improper reading of the evidence.

As far as P.W. 14. , the prosecutrix herself is concerned, though she has stated about the
facts pertaining to the holding of the “panchayat’, but she being not a witness Jo these
proceedings herself therefore, all such evidence is hearsay thus, inadmissible. However,
when she came to the “Panchayat', it is categorically stated by her that, Faiz Mastoi stated
that the girl be forgiven, but according to her it was "politically and wordily". It is only an
impression of the witness which has not been shared by any other P.W.; besides, this is
not her version in the F.I.R. or the statements given under sections 161 and 164, Cr.P.C. In
this regard, the relevant confronted portions of he; statement are, "I stated to the
Thanedar at Chowk Jhuggiwala that accused Faiz Mastoi proclaimed dunyavi (siasi) and
to show to the people that girl has reached and be forgiven (confronted with Exh.Pl where
not so recorded) H except that Ghulam Fareed be forgiven  "Further I did not state

to the Thanedar that Faiz Bakhsh Mastoi stated that Ghulam Fareed be forgiven
(confronted with Exh-P1. where so recorded) "I stated to the Magistrate that Faiz
Mastoi stated dunyavi (siasi) that Ghulam Fareed be forgiven" (confronted with Exh.PK
where words dunyavi (siasi) are not recorded), this clearly depict improvements and
inconsistencies. There is another vital contradiction in her statement made before the
Magistrate from that in the Court "I did not said to the Magistrate when we went back
home, Ghulam Nabi and Altaf were present there (confronted with Exh.PK/6-7 where so
recorded). She in her statement further admitted Allah Ditta accused lived in the house
along with Abdul Khaliq, his wife and children, mother, six sisters and five brothers; in the
situation it is improbable if such a despicable act was to be committed by the accused
there, particularly by the two real brothers together, that too in the presence of the entire
family living in the same house. If therefore, factual conclusions on that account have been
drawn by the learned High Court, those cannot be held to be against the evidence on

the record or perverse etc. About her nudity and clothes in reply to a question P.W.14.
stated, "I do not remember to have stated to the Thanedar that as I came out of room my
shirt was torn from the front and the sides and Fayyaz threw clothes at her (confronted



with Exh.P1 where not so recorded). I had come out of the room in nude condition I stated
that Fayyaz had thrown duppta and shalwar at me (confronted with Exh.PK where not so
recorded), but duppta and shalwar were in the hands of Fayyaz". About the nudity aspect
and the clothes and how allegedly those were thrown, the learned High Court has pointed
out the inconsistencies in the statements of the witnesses and has again arrived at a
factual conclusion, which to our mind does not suffer from any factual or legal vice. The
learned High Court on account of extensive reading of the evidence has given its findings,
which are covered by the rules (about appeal against acquittal) laid down in the
aforementioned judgments and we are not convinced, that if any error of reading of the
evidence or any misapplication or violation of law has been committed by the Court while
delivering the impugned judgment. Only for the reason that on account of the re-appraisal
of evidence a different conclusion can be arrived at by the court of appeal, in an acquittal
case is not permissible under the law and this standard should not be resorted to at all. 'In
view of the foregoing, we do not find it to be a fit case for interference. Before parting with
this aspect of the case, it may be mentioned that prior to their examination in the Court,
all the witnesses were taken by the police to a house in Muzzafargarh, there they were
together for some good time, on account of which the learned High Court has drawn the
inference of tutoring the witnesses; however, the complainant's counsel states, it was for
their safety; but we are not impressed because almost all the concerned were behind the
bar, then from whom the witnesses had a threat, is a question mark.

Now attending to certain legal and factual pleas raised by the learned counsel for the
complainant which according to him also have nexus to the law, such as, the inferences
drawn against the prosecution regarding delay in lodging the F.I.R. is against the settled
law, because in cases pertaining to the present nature it is understandable that the victim'
or her family is/are hesitant to report the matter and in certain cases delay of even upto a
month has not been considered fatal to the prosecution. In our view, the above is not an
absolute or universal rule and the delay in each case has to be explained in a plausible
manner and should be assessed by the Court on its own merits; in a case of an unmarried
virgin victim of a young age, whose future may get stigmatized, if such a disclosure is
made, if some time is taken by the family to ponder over the matter that situation cannot
be. held at par with a grownup lady, who is a divorcee for the last many years; the element
of delaying the matter to avoid Badnami may also be not relevant in this case because the
incident according to the prosecution's own stance was known to a large number of people
and there was no point in keeping it a secret from everyone. We are also not convinced if
any threats were flung to the complainant side as has been alleged and to us it seems to be
an abortive attempt to cover up the delay, otherwise there is no substantial cogent proof
that after the incident, in between the 8 days anyone from the accused side threatened
and/or harassed the complainant or her family; likewise the reason of fear is also self-
assumed. It seems to be a case where, the delay is not on account of the facts mentioned
by the prosecution, but for some other reasons, which may be those as has been
propounded by the defence version i.e. the marriage of Salma and Khalil, because the
marriage took place on 26-6-2002 soon thereafter the case was registered and it is not a
mere co-incident, rather conspicuously strange, that whole family of Khalil has been

roped into the matter. It seems that on account of this marriage the possibility of (Watta
Satta) marriage extinguished and the complainant felt betrayed and deceived. The view of
the learned High Court that The F.I.R. was registered after due care and deliberation and



all the witnesses of the prosecution were called and then under the leadership of Maulvi
Abdul Razzak they all 'approached the police, therefore, the delay in the registration of the
case is a factor which tilts against the prosecution, suffers from no vice and looks to be a
proper perception and conclusion drawn by the Court from the record of the case.

As far as the argument that the alleged previous statements of the witnesses before the fact
finding were illegally allowed to be used by the defence, for the purpose of confronting the
prosecution witnesses, we hold that such statements should have been proved by the
defence as those were denied by the P.Ws., when put to them; the S.P. Range Crime,
D.W.6 has categorically stated not to have recorded the statements and, therefore, it was
expedient for the defence to have been proved by either examining the inspector or his
reader, in whose handwriting these are alleged to be; though the defence made an
application for summoning the inspector, but that was turned down by the trial Court,
however no challenge was thrown to this order at the appropriate stage. In this context, it
may be held that the prosecution while confronting a P.W. under Article 140 of QSO, 1984
with his previous statement may use any of his previous statement not necessarily those
recorded under sections 161 and 164, Cr.P.C. without the proof of those at that time. If the
witness admits of having made such statement there is no need for the proof, but if it is
denied, then through the process of confronting him and recording the inconsistency may
be completed by the court, whereas such material cannot be used against the prosecution,
until and unless the confronted statement is subsequently proved by the defence, as any
disputed instrument. However, in this case even excluding the confronted portion of the
P.Ws. with such statements (fact finding inquiry), we are of the view that the factual
conclusion arrived at by the learned High Court, does not suffer in any material aspect and
can sustain independently.

About the argument that statements "under section 161, Cr.P.C. should be strictly
construed in consonance with section 162, Cr.P.C. and if those are signed by the witnesses,
such is an incurable defect and an illegality which vitiates the statement and it shall not be
that previous statement which is contemplated by the above provision; available for
confrontation in terms of Article 140 of the Qanun-e-Shahadat Order, 1984 (QSO, 1984).
To this extent, we agree with the learned counsel, however, we cannot subscribe to the
submissions, that Article 140 of the QSO, 1984 in a criminal matter is totally and
conclusively governed and regulated by the provisions of section 162, Cr.P.C. It may be so,
when the statement to be confronted has been recorded under section 161, K Cr.P.C. that
the rider of section 162, Cr.P.C. shall apply, but Article 140 of QSO, 1984 being a part of
general law of evidence, has its own independent legal efficacy and application and any
previous statement of the witness, which may have been made by him in some other
judicial, quasi judicial, administrative, executive proceedings or inquiries or before such of
the forums or even privately made through some instrument i.e. agreement or an affidavit,
can be confronted to him, if relevant, in any criminal case, however, subject to its proof as
stated earlier. Such statements can. always be used by the defence for impeaching the
credibility of a witness under Article 153(3) of the QSO, 1984 as well.

As regards the other submission of Ch. Aitzaz Ahsan, learned Senior Advocate Supreme
Court, that the statement under section 164, Cr.P.C. of those witnesses who have not been
examined by the prosecution is not a substantive piece of evidence and cannot be used for



any purpose in the case, including to support the plea of the defence, suffice it to say that
admittedly in this case the Magistrate before whom the statements were recorded has
appeared as a witness and has produced in evidence, inter alia, the statements of Ghulam
Fareed, father of the complainant and Ghulam Nabi which were duly exhibited. In an
answer to a question by the defence counsel, the Magistrate in unequivocal terms stated
that Ghulam Nabi appeared before him and stated that on the day of occurrence he was
not in the village, rather had gone to meet the relatives at Dera Ismail Khan and returned
after two days when he learnt about the incident; these statements have been produced by
the prosecution in the evidence itself as aforestated, the contents are also proved by the
Magistrate, who recorded it; though ordinarily the opposite side can use such a document
to its advantage which has been produced by the other side and the party producing it in
evidence is bound by the fall out thereof; however, when the statement is under section
164, Cr.P.C.. of a person, who is not produced, it cannot be considered as a substantive
piece of evidence, but at the same time the criminal court in order to administer safe
justice, in consonance and in letter and spirit of section 162(2), Cr.P.C, may use such
statement not as evidence, but to aid it; the said statement thus can be looked into, for
drawing the presumption under Article 129(g) of QSO, 1984, because Ghulam Nabi was
the star witness of the prosecution, who throughout remained in touch with the alleged
events; he was allegedly present at the time of Panchayat, the occurrence and even went
along with the prosecutrix to register the case in which he is specifically named, as a
witness, but was given up by the prosecution, not being won over, but as unnecessary. The
Court, thus, for the purpose (s) of drawing a presumption for withholding the best
evidence under the said Article could examine the statement and make up its mind in this
context. Had Ghulam Nabi been examined by the prosecution, the defence would have
validly confronted him with his statement to create a vital dent in the prosecution version;
and it seems that in order to avoid the repercussions and consequences thereof, he was
given up. Adverse presumption of withholding the father of the prosecutrix could likewise
be validly drawn.

As far as the question about the sole testimony of the prosecutrix and believing her
without any corroboration is concerned, suffice it to say that this too, is not an absolute
(Emphasis supplied) rule. It depends upon the facts and circumstances of each case and
has to be assessed by the Court on the basis of the entire evidence on the record whether
the sole testimony of the victim should be believed or not, particularly in the light of her
cross examination, and the other evidence produced by the prosecution; if on account of
totality of facts the Court is of the view that such a statement should not be believed and
for that good reasons are assigned it cannot be said that any illegality has been committed
by the Court in this behalf. Thus, rule pressed into service by the learned counsel shall not
apply to each and every case of rape, as' a matter of routine and course, because it is not
the command of any law/statute, that in deviation of the general principles of
jurisprudence mentioned above, the accused must be put to the test of strict liability and
should be asked to prove his innocence because the prosecutrix's version under all
circumstances should be taken as correct; the sole testimony view, should be

applied with due care and caution in the cases where there is backdrop of grudge, rift and
tiff between the parties, as has emerged in instant case. The possibility in this matter
cannot be ruled out that the complainant side was trapped by Khaliq; Mst. Mukhtar Mai
deceptively in the garb of exchange marriage was subjected to sexual intercourse by him,



who in this manner took revenge for Shakoor's act and, thereafter, Salma was secretly
married to Khalil, which embittered and betrayed the complainant and provoked her to
initiate the present case. Be that as it may, if not the ocular evidence, the prosecutrix in the
case should have been corroborated by medical evidence, which in the required quality is
missing. What is the basis of the lady doctor's opinion that she was raped, yes- she was
subjected to sexual intercourse, but the question is whether by one person or forcibly four
as the prosecution has set out.

The absence of injures and marks on the body of a prosecutrix should not be the only
factor to disbelieve her version in an ordinary rape case, but where a woman has been
forcibly raped for full one hour, by four young individuals on the bare floor, it is not
expected that she would not struggle and in the course would sustain no marks or injury.
This, of course, is not a conclusive proof or disproof of rape and the learned High Court
has rightly held it to be unusual; we have no reasons to differ with it. The omission of DNA
and group semen test, which would have been strong supporting evidence to the
testimony of the victim, has not been done. To the argument of the learned counsel for the
complainant, that on account of the lapse of investigating authorities, the prosecutrix
should not suffer; suffice it to say that it should also be true for the defence, rather with
more vigour and. force. The semen in the vagina were available till the date of her
examination and we are at a loss to see what prevented the prosecution to seek the
chemical examiner's opinion to confirm, whether the sexual intercourse was by one
individual or more. It is especially required in gang rape cases, as it is a matter of life and
death of a person and the life of an accused, who might be innocent in a such case and
should not be put to danger, only because the prosecutrix has said so, and in any case he
should not suffer for the omissions of the prosecution. If the view of the sole testimony of
the prosecutrix as sufficient evidence, is accepted, as absolute without any exception
thereto, what shall be the outcome of a case, where a lady claims being raped or gang
raped, but the medical evidence negates it, what/who should be believed then, the point is,
that it is not in every gang rape case, that the sole testimony should be accepted and relied
upon, but each case as earlier stated should be assessed and adjudged on its own facts. The
DNA and/or group semen test in this case was of immense importance which could have
scientifically determined as to whether the intercourse with the prosecutrix was
committed only by Khaliq or by a group of persons. Therefore, in our considered view, the
benefit of this omission should go to the accused, rather the prosecution.

Responding to the argument about the credibility and trustworthiness of P. W.14. , it may
be held that only for the reason, she declined the money awarded to her by the Governor
and has established the school would not mean that whatever she stated should be
accepted as true; in our view nothing much turns on it and the case of such a nature
cannot be decided on these trivial factors, rather on the basis of tenable evidence, about
the proof of the crime.

For, the non-involvement of Shakoor's sodomizers is concerned, in our view this is by
design and quite a deliberate and clever move on part of the prosecution, these two
incidents were kept aloof with an obvious object and we are told that convictions of the
accused in that case have been achieved, the purpose seems to have been served.

Regarding the argument that the version of the prosecution. has been admitted and



proved through the suggestions put forth by the defence counsel to the prosecution
witnesses, during the course of cross examination, particularly in view of the fact that the
accused in their statements under section 342, Cr.P.C. has relied for their defence on the
cross-examination; it may be pointed out that the purpose and object of cross-
examination is two fold; one to extract truth i.e. to unfold the truth, second to challenge
the veracity of a witness. During the course of cross examination to achieve the aforesaid
objectives or any one of the two, the defence counsel at time put questions to the witness
in form of suggestions suggestions not necessarily are always the defence plea or the
admission. They can be so taken or assumed if through suggestion, I any statutory plea is
set up. Like for example, if a witness is suggested that the act or commission by an accused
person had to be done in exercise of right of self defence by suggestion in a cross
examination, the attempt is to take the case to fall within the mischief of section 302(c)
instead of 302(a) or (b) or where suggestion is made regarding plea of the accused as to
his "alibi". Other suggestions are intended to dislodge the witness statement made by him
during his examination-in-chief, like in the instant case the complainant-lady was
suggested to which she replied "incorrect to suggest after commission of zina, the shalwar
was given to me in the room". The suggestion that the Shalwar was not thrown upon her,
rather was with her in the room does not mean that defence is accepting the occurrence of
rape or accepting what the witness has stated in the examination-in-chief, but it is a
challenge to a statement of fact as alleged. Secondly, it may be in the mind of the cross-
examiner that he has already or at a later stage to come from some other witness has to
extract that the Shalwar was not thrown outside the room, rather all this happened inside.
For the suggestions to be construed as the admissions in any form (implied or otherwise)
those should be unambiguous, clear, incapable of any other inference and where no two
interpretations are possible. But from those to which reference has been made by the
learned counsel, we do not find that these are adequate enough to be interpreted as the
admission of the alleged occurrence; these may at the most be said to be the result of an
inarticulate, or inapt art of cross examination, which is not of much importance in this
hotly contested case and cannot be given that much importance especially, when the case
of the prosecution from its own evidence is not proved to the hilt, as it was put forth.

It may, however, be observed that in the case of Abdul Khaliq the suggestion of his
intercourse with the prosecutrix obviously is very clear, definite and qualifies the test of
being an admission as described by the learned counsel for the complainant, however, his
case shall be discussed separately.

Now considering the cases of each accused who has been acquitted, but before that, it is
expedient to mention even at the cost of repetition that there was not one Panchayat as the
impression sometimes emerge from the prosecution evidence; in fact there were two
*Akhats' “Panchayats' of the two Baradaris, the Gujjar gathered in the Mosque of
Meeranwala (presumably in which Maulvi Abdul Razzak is the Imam) and that of the

Mastois, was outside the house of Abdul Khaliqg. It is not the case of the prosecution if any
collective decision of all those who were present in such a “Akhats' was ever made,
however, the so-called Salis (the arbitrator) of one side have been commuting to the other.
It is not spelt out through any independent evidence that the Mastois' “Akhat' collectively
took the decision of taking BADLA from Mst.Mukhtar Mai---



Be that as it mayj, firstly the role of Faiz Mastoi should be examined. In the

F.I.R. it is mentioned that Shakoor was liberated by Abdul Khaliq etc. on his intervention;
he according to P.W.1l proposed the exchange marriages, however, when again
approached by (P.W.11.) he affirmed the proposal in this behalf. In the F.I.R. the
complainant stated that Faiz avowed that Fareed (father of the complainant) be forgiven.
PW.11 while appearing has not stated that Faiz had ever declared to take BADLA. This is
not even the statement of

P.W.12. Only P.W.13 (Sabir Hussain) at two occasions has imputed and insinuated that
Faiz disagreed with the marriage proposal and also when Mst. Mukhtar Mai was brought
to the "Panchayat' he asked for committing Ziadati with her. But this is directly in
contradiction with the statement of Mst. Mukhtar Mai when she appeared as PW.14 and
stated, that Faiz said the girl has come and should be forgiven, however, she further stated
that it was "politically" or "wordily" which may be only her perception, as what has been
stated, is not reflected on account of his conduct or words that he was party to any
decision or act of Zina; no other witnesses have said anything about Faiz Mastoi having
played any part which could be held to be pursuant to any

“common intention'. He according to PW-13 also accompanied him to the police station
for the release of Shakoor at about 3 a.m. on 23-6-2002.

As far as Ramzan Pachar is concerned, he admittedly is the friend of Hazoor
Bakhsh, the brother of the complainant, he is not a Mastoi by caste, it transpires from the
record that he accompanied Sabir (P.W.13) for the release of Shakoor, but demanded
some money for further payment to the police. Though it is alleged that he declined the
proposal of exchange marriages, but it seems strange that why would a person who does
not belong to Mastoi tribe and has relations only with the brother of the complainant
would become hostile and would insist raping his friend's sister, even by overruling Faiz
Muhammad Mastoi, who is projected by the prosecution as a *Sarbrah' of Mastoi
Baradari, and who had agreed to the proposal. To our mind, his status and capacity at the
best was not more than a messenger.

About Ghulam Fareed, it is apparent from the record that his parentage was wrongly
mentioned in the F.I.R. The F.I.R. was duly read over to the lady, she signed it in token of
its correctness and she at that time was accompanied by all the male witnesses, who knew
well all the people in the area, her father as well as Mamoon were also present, but no one
pointed if the name of Fareed's father was wrong. The complainant does not mention in
any of her statement under sections 161 and 164, Cr.P.C. about this error, rather for the
correction a supplementary statement was recorded, however, there are no police
proceedings, in the context of the supplementary statement, as has been held

by the learned High Court. He too is neither a stalwart of the Mastoi Baradari nor is a
close relative of Salma and his role has been inflated in the matter because he is the son-
in-law of Karam Hussain Mastoi with whom PW-11 as mentioned earlier had litigation and
as a result whereof he lost some land.

As far as Fayyaz accused is concerned, he is not the resident of Meeranwala as was
alleged by the prosecution, he has produced evidence to that effect; besides he was taken
into custody from jail, because actual Fayyaz who was the first cousin of Khaliq and Salma,
could not be apprehended, therefore, his name was put in the matter, because the



investigators as stated earlier where under immense pressure to complete investigation
and submit the challan. Moreover, he has produced DW-2 Nadeem Saeed correspondent
"DAWN" who has stated that Hazoor Bakhsh the brother of the complainant told him that
he is not the real culprit, in this regard the news item has also been brought on the record.
He is an independent witness and no effective cross examination to his testimony to
shatter the same has been conducted; the argument of the learned counsel for the
complainant that he was duly identified by the witnesses, particularly by P.W.14 in the
Court; it may be held that such was unavoidable at that stage in order to save the
disastrous damage to the prosecution's case. The High Court in the impugned judgment
has made comprehensive discussion about him and we do not find that any of the factual
conclusions drawn by the said Court in this behalf being erroneous for any reason
whatsoever.

Allah Ditta is the brother of Abdul Khaliq, he is married, living in the same house where
the alleged incident took place, with his whole family including wife, mother, six sisters
and five brothers and his children. It is improbable that he in the presence of all
particularly his wife and children and young sisters would commit Zina along with his real
brother. The High Court, in his case, too has given valid reasons, which calls for no
interference on any account.

However the High Court has distinguished the case of Abdul Khaliq primarily for the
reasons that he has remotely admitted the intercourse with the prosecutrix; he took up the
defence of Nikkah,, but has failed to prove it. It is argued by his counsel that it is available
to the defence to take as many pleas as it wants, and even if all such pleas are found to be
incorrect yet the prosecution is not absolved of its primary duty to prove its case and,
therefore, when on account of the reasons given by the High Court it is found that the case
as set out by the prosecution is not true, he should have also been exonerated by giving
benefit of doubt along with other accused. We are afraid that his case is not at par with the
other accused for additional reasons that the version of the complainant of sexual
intercourse with her has been duly corroborated by the medical evidence, notwithstanding
the omission of DNA/SEMEN test, which may in our view would have been relevant for
gang rape, to determine if the act is by one person or more, but in the instant case the
suggestion given by his counsel to the prosecutrix is very clear, unambiguous and leads to
no other interpretation. When in reply thereto P.W.14 stated as under:--

"It is incorrect to suggest that pursuant to the decision of my family members my Shari
Nikkah was performed in the house of Abdul Khaliq in the presence of Ramzan Pachar,
my father and Sabir P.Ws. It is incorrect to suggest that compromise was reached and
thereafter my maternal uncle Sabir Hussain P.W., Ramzan Pachar and Abdul Khaliq
accused went to the police station and brought Abdul Shakoor back with whom Nikkah of
Salma was to be performed. Incorrect to suggest that at 3/4 a.m. Abdul Khaliq came to
room where I was present as his bride. In-correct to suggest that he performed conjugal
duties as my husband in the said night."

In the light of the above, it was incumbent for the defence to prove the Nikkah and being
conscience of this requirement, that some D.Ws were also examined by the defence,
however through such evidence the Nikkah could not be proved, the obvious result, would
be that he committed sexual intercourse with the prosecutrix, but without a valid Nikkah.



While concluding we share the view of the Courts that no case for abduction was made out

by the prosecution, notwithstanding the distance; we are not convinced that prosecutrix
was taken to the room as has been alleged by her.

In the light of the above, we do not find any merits in these appeals, which are hereby
dismissed. The suo motu action, initiated by this Court in the matter is also discharged.
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JUDGMENT

SARDAR TARIQ MASOQD, J.-

Crl. Misc. Application No.392/2018 For reasons sct out in the instant

application for condonation of delay, the same is allowed and the
delay in filing of the pctition is condoned becausc the trial court
judgment and the impugncd judgment are patently illegal and

against the record.

2. The petitioner department has impugned the judgment dated
07.12.2017 of the Islamabad High Court whereby it uphoeld the order
dated 28.04.2017 of acquittal of respondent, passced by the Special
Court (Customs, Taxalion & Anti-Smuggling), Rawalpindi/Islamabad
Capital Territory undcer scction 265-K Cr.P.C., in casec FIR
No.49/2016, registercd on 29.07.2016 at Police Station 1&P Branch,
MCC Islamabad under scctions 2(s), 156(1), 8, 70 and 157 of the
Customs Act 1969, rcad with scction 8 of the Forcign Exchange

Regulation Act, 1947 (IFiokl ACT).
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3. We have heard the lcarned counscl for the petitioner as well as
the learned counsel [or ihe respondent and peruscd the available

record alongwith the impugned judgment with their assistance.

4. Admittedly, the respondent Aamir Mumtaz Qureshi was
apprchended at Benazir Bhutto International Airpert, Islamabad
when he was taking away heavy currency of about 400,000 (four
hundred thousand) Saudi Riyals to Saudi Arabia and the said foreign
currency was recovercd {rom his exclusive posscssion which he was
smuggling abroad and this fact is not denied but he was acquitted by
the trial court under scction 265-K, Cr.P.C. and appecal filed against
his acquittal was dismissed by the High Court through the impugned
judgment, hence this petition for leave to appeal. On 24.02.2018

noticc was issued to thc respondent.

5. As respondent was acquitted by the trial court under section
265-K Cr.P.C. hence scclion 265-K Cr.P.C. and allics section 249-A

Cr.P.C. are reproduced as helow: -

“249-A. Power of Magistrate to acquit accused at any
stage: Nothing in this Chapter shall be deemed fo prevent a
Magistrate from acquitting an accused at any stage of the
case if after hearing the prosecutor and the accused and for
reasons 1o be recorded, he considers that the charge is
groundless or that there is no probability of the accused being
convicted of any offence.

265-K. Power of Court to acquit accused at any stage:
Nothing in this Chapter shall be deemed to prevent a Court
from acquitiing an accused at any stage of the case, if, after
nearing the prosecutor and the accused and for reasons to be
recorded, il considers that there is no probability of the
accused being convicted of any offence.”

Under section 249-A, the Magistrate is empowcered Lo acquit any
accused on two grounds i.c. charge is groundlecss and there is no
probability of conviction, whereas under section 265-K Cr.P.C., the
court during the trial is cmpowered to acquit an accuscd, when there
is no probability of conviction indicating that when there is no
evidence on the record and even there is no remotc probability of
conviction and if there is remotle probability of conviction then the
courl is required to rccord the evidence and then decide the case on
evidence bought on record during the trial. From thc above sections,
it is also clcar that application under sections 249-A and 265-K
Cr.P.C. can be filed or loken up for adjudicalion at any stage of
proceeding of trial i.c. cven before recording of prosccution evidence

or during reccording ol cvidence or when recording of cvidence is over.



Crl.P.209/2018 ' 3

Although there is no bar for an accused to {ile application under the
said sections at any stage of proceeding of the trial, yct the fact and
circumstance, the prosccution case will have to be kcpt in mind and
if there is slight probability of conviction then off course, instead of
deciding the said application should record the evidence and allowed
the case to decide on its merit alter appraising the evidence available

on recorded.

6. Although learncd counsel for respondent contended that
respondent himself dclivered the said currency to the authoritics
while travelling to Saudi Arabia but this fact has not bcen established
by the learned counscl for the pelitioner through documents except
the statemeni ol the respondent himsell but this fact further confirms
that he was apprehended at the Airport and huge currency, which he
was trying to smugglc to the Saudi Arabia, was recovered {rom him.
The argument of the lcarned counsel that respondent had filed
application bcfore the Stale Bank of Pakistan for permission to take
away the currency Lo Saudi Arabia, has no force because mere filing
of an application for pcrmission by itself is not sufflicient to allow him
to smuggle the currency oul side the country, until the permission
was granted and in this case admittedly, no permission was cver
granted by the State Bank of Pakistan. At this juncture learned
counsel for the respondenl took a summersault and contended that
the respondent was nol aware of the fact that forcign currency
amounting to more than US$ 10,000 (US doliars ten thousand)
cannot be taken away from the country. This asscrlion is also not
gelting support form any corner, because on one hand the
respondent claimed that he had filed an application for permission to
take the huge foreign currency out of the country and on the other
hand he was not awarce of the fact that he could not take huge foreign

currency outside the country.

7. The argument of the learned counsel for the respondent that he
was a Hajj Tour Opecralor and has not committed any offence of
taking away/smuggling foreign currency from the country, has no
force becausc being a !lajj Tour Operator he has no license to
smuggle the foreign currency outside the country. There was
sufficient matcrial availeble on record connecting the respondent

wilth the commission of the alleged crime and il was incumbent upon
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the trial Court to rccord the evidence but instcad of recording the
evidence to prove the guill or otherwise of the respondent, the trial
Court in a slipshod manner, acquittcd him under section 265-K
Cr.P.C.. The trial Court acquitted the respondent for the reason that
there is no probability of conviction, whereas, [rom the material
available on record, it is quite clear that he was apprehended at the
airport while leaving for Saudi Arabia with the above said huge

foreign currency.

8. There is no cavil Lo the proposition that by enacting sections
249-A and 265-K, Cr.P.C., the Legislature provided power to acquit
an accused at any slage of the case if, after hearing the prosecutor
and the accused and for reasons to be recorded, it considers that the
charge is groundless or that therc is no probability of the accused
being convicted of any offence. But acquittal, under the said sections,
could be made only il there was no probability of conviction of the
accused. However, each casc must be judged on its own special facts
and circumstances and the reasons are to be recorded in support of
conclusion that charge is groundless or that there is no probability of
accused being convicted. II there is remote probability of conviction
then of course courls are not empowered to invoke the said
provisions i.e. 249-A and 265-K Cr.P.C.. Reliance in this regard may
be placed on the casc of The State through Advocate-General,
Sindh High Court of Karachi v. Raja Abdul Rehman (2005

SCMR 1544) wherein it was held that though there is no bar for an
accused person to file application under section 249-A, Cr.P.C. at any
stage of the proceedings of the case yet the facts and circumstances
of the prosccution casc will have to be kept in mind and considered
in deciding the viabiliLy or feasibility of [iling an application at any
particular stage. The special or peculiar lacts and circumstances of a
prosccution case may not warrant filing of an application at a stage.

This Court in the casc ol Bashir Ahmad v. Zafar ul Islam (PLD

2004 SC 298} did nct approve decision of criminal cases on an
application under scction 249-A, Cr.P.C. or such allied or similar
provisions of law, namcly, section 265-K or section 561-A Cr.P.C. and
observed that usually a criminal case should be allowed to be
disposed of on merits after recording of the prosccution evidence,
statement of the accusced under scction 342, Cr.P.C., recording of

stalcment of accuscd under section 340(2), Cr.P.C. il so desired by



Crl 2092018 3

the accused persons and hcaring the arguments of the counsel of the
partics and that the provisions of section 249-A, scction 265-K and
scction 561-A of thc Cr.P.C should not normally be pressed into
action for dccision of fale of a criminal case especially when
apparently there is probability of conviction after recording evidence.
In the prescnt case, trial court disrupted the normal course of law
against the mandate of supra judgment i.e. Bashir Ahmad Vs. Zafar-
ul-Islam and others (PLD 2004 SC 298). In the case of The State

through Collector Customs and Excise, Quetta v. Azam Malik

and others (PLD 2005 SC 686) this Court held as under:-

"22. This brings us to the third question ie. whether the
prosecution had sufficient material/evidence to warrant the
prasecution of the respondents or there was no probability of
accused being convicted of any offence. We have gone through
the F.ILR registered against the respondents and the absconding
co-accused as also the evidence led before the Court, There were
serious allegations that there was tampering/overwriting/
cutting of the relevant register of bills of entry, the matter was
inquired into at the departmental level and the allegations were
Jfound to be correct. Ex facie there was documentary, oral and
circumstanticd evidence to prove the charges. In the face of this
material the Tricl Courl could noi have invoked section 265-K,
Cr.P.C. and acquil the respondents.”

Reliance may also be placed on the cases of Muhammad Sharif v.
the State (PLD 1999 SC 1063), Ghulam Farooq Tarar v. Rizwan
Ahmad and others (2008 SCMR 383},

9. Further, in appellate or revisional proccedings, the same
sanctity cannot be accorded to acquittals at intermediary stages such
as under, scctions 249-A or 265-K Cr.P.C., as available for those
recorded and based on full-fledged (rial after recording of evidence. In
appeal or revision proccedings, the order of acquittal of the accused
under section 249-A or scction 265-K of the Cr.P.C. would not have
the same sanctity as orders of acquittal on merits. Consequently, the
principles which arc to be observed and applied in setting aside
concurrent findings of acquittal or the principle rclating to the
presumption of double innocence when an accused is acquitted after
a full-fledged inquiry and trial, would not be applicable to the
acquittals under seclion 249-A, Cr.P.C. or section 265-K, Cr.P.C..

10. In thc instant casc, if the allegations levelled in the FIR
supported by the prcliminary evidence are admitted to be true, it
could not be said at that stage by the trial Court that there was

no probability of conviction of the respondent-accused. In order to




Cril. . 2092018 6

ascertain the genuincness of the allegations, the trial Court ought
to have allowed the prosccution to lead cvidence. In the
circumstances, we arc of the view that the learncd trial Court
acted in hastc in passing the order of acquittal which 1s,
therefore, not sustainable. The learned High Court was also not
justified in upholding the order of the trial Court when it is settled
that without permission [rom the State Bank of Pakistan, {oreign
currency morc than ten thousand dollars is not allowed to take

away from this country.

11. For the foregoing, this petition is converted into an appeal
and allowed. The ordcrs of the trial Court and High Court are set
aside and thc maller is remanded to the trial Court to record the
evidence and decide thc case upon the evidence produce before it,
without being influcnced by the observations mentioned above
because the material collected by the prosecution, during trial, will be
subject to cross-examination to unearth the truth. The parties, by
way of short order of cven number passed on 18.05.2022, were
dirccted to appcar before the trial Court on 6.6.2022, which order
rcads as under:

“I‘or reasons o be recorded later on, this petition 1s

converted into an appeal and allowed. The orders of the

trial Court and High Court are set aside and the matfer is

remanded (o the trial Court to record the evidence and

decide the case upon the evidence produced before it. The

parties are directed to appear before the trial Court on
06.06.2022."

[slamabad
13.07.2022
. Saecedl*
Approved for reporting.
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MUHAMMAD ALI MAZHAR, ]:- This Criminal Petition for leave to appeal is directed against the
Judgment dated 02.03.2015 passed by the Lahore High Court, ("High Court") in Criminal Appeal
No. 89/2011 whereby the respondent No.1 was acquitted of the charge against him.

2. According to the chronicles of the case, the complainant Riaz Ahmed lodged FIR No.775/2007,
under Sections 302, 109 and 34 of the Pakistan Penal Code, 1860 ("PPC") at Police Station Saddar,
District Mandi Baha-ud-Din, stating that he along with his brother-in-law, Mukhtar Ahmad, and his
son, Umar Farooq, who was riding a bicycle, were returning home after having dinner at
Muhammad Ashraf's house when, around 8:55 p.m., while they were in front of Arshad Hotel, a
motorbike with two unknown assailants suddenly arrived. The individual at the back of the
motorbike fired two shots from a .30 bore pistol, which struck the rear side of the complainant's
son and caused him to fall off the bicycle. Thereafter the complainant and Mukhtar Ahmad
transported Umar Farooq to the DHQ Hospital via private vehicle, where he succumbed to his
injuries. The complainant had also asserted that he could identify the perpetrators if he came
across them. The FIR was lodged on 26.10.2007 and, during the investigation, on 01.12.2007, the
complainant submitted an application for implicating accused Habib Arshad who was arrested by
the 1.O. on 30.12.2007 and, on 13.01.2008, the complainant moved another application for
implicating the accused Khurram Shehzad, Atif Javed and Raheela Bashir in light of which the I1.0.
also added the offence under Section 109, PPC. The 1.0. arrested Raheela Bashir on 17.01.2008
and, on the same day, also recovered a mobile phone without SIM from her. On 19.01.2008 the I.0.
also arrested the accused Khurram Shehzad and recovered a mobile phone without SIM from him.
On 24.01.2008 the 1.0. also recovered and took into possession a 125cc Honda motorbike from the
accused Khurram Shehzad. The 1.0. also registered a separate case under Section 13 of the
Pakistan Arms Ordinance, 1965 and, on 26.01.2008, a .30 bore pistol was also recovered from the
accused Khurram Shehzad.

The I1.0. thereafter found the respondent No.1 guilty and submitted a report under Section 173 of
the Code of Criminal Procedure, 1898 ("Cr.P.C."). The learned Trial Court framed the charge
against the respondent No.1 on 12.05.2008, to which the accused pleaded not guilty and moved for
a trial. In order to establish the guilt of the accused persons, the prosecution produced eleven
witnesses. The respondent No.l1 was examined under Section 342, Cr.P.C, but chose not to
produce any defence witnesses.

3. At the conclusion, the learned Trial Court sentenced the respondent No.1, Khurram Shehzad, to
death with a further direction to pay compensation to the legal heirs of the deceased, Umar
Farooq. The accused Raheela Bashir was acquitted while extending benefit of doubt, and the other
accused, Atif Javed, was acquitted from the charge by dint of compromise. Being aggrieved and
dissatisfied, the respondent No.1 filed Crl. Appeal N0.89/2011 in the High Court to challenge his
conviction and, in tandem, the learned Trial Court also forwarded Murder Reference No.7/2011 for
confirmation of death sentence as delineated under Section 374, Cr.P.C. In opposition to the
acquittal of Raheela Bashir, the petitioner/complainant also filed Crl. Appeal No0.2139/2014 in the
High Court. By means of the impugned judgment, the learned High Court held that the prosecution
has failed to substantiate its case against the respondent No.1/appellant and, as a result thereof,
the conviction of respondent No.1 was set aside and he was acquitted from the charge, and, in
consonance, the Murder Reference was also answered in the negative. So far as the appeal against
the acquittal of Raheela Bashir (daughter-in-law of the complainant) is concerned, the learned
High Court held that she was not nominated in the FIR but was implicated after a lapse of more



than two and half months of the occurrence, when she allegedly went to the graveyard to offer
'Fatiha' at the grave of her deceased husband and was discovered meeting with the two
co-accused. It had been alleged that she was having illicit relations with Khurram Shehzad,
however the prosecution failed to produce any convincing and trustworthy evidence in support of
this serious allegation, and none of the prosecution witnesses uttered anything to prove her
connivance with the other accused persons for committing the murder of her deceased husband.
Consequently, the appeal against her acquittal was also dismissed by the High Court.

4. The learned counsel for the petitioner argued that the evidence on record was sufficient to
substantiate that the respondent No.1 committed the murder. It was further contended that the
learned High Court ignored the evidence adduced in the Trial Court and the order of acquittal of
the respondent No.1 is based on misreading of evidence which has caused a serious miscarriage of
justice. The learned counsel further argued that that the respondent No.1 was implicated in this
case on 13.01.2008 when the prosecution story unfolded. It was further averred that a .30 bore
pistol was recovered from the respondent No.l and the report of the Forensic Laboratory in this
respect is also positive, which indicates the involvement of the respondent No.1 in the crime;
however this piece of evidence was also ignored by the learned High Court.

5. The Deputy Prosecutor General, Punjab argued that the learned High Court passed the acquittal
order after properly appreciating and considering the evidence led in the case, and the same does
not require any interference. It was further averred that Raheela Bashir was acquitted by the Trial
Court due to benefit of doubt, while Atif Javed was acquitted on the basis of compromise. The
acquittal of Raheela Bashir was maintained by the High Court and no appeal has been filed against
the judgment of the High Court to the extent of maintaining her acquittal. He further argued that
after considering the judgment rendered by the learned High Court, the State did not find the case
fit for filing an appeal against acquittal.

6. Heard the arguments. The foremost rationale of the administration of criminal justice is to
penalize and reproach the offender or perpetrator so as to maintain law and order in the populace
and society and deter such crimes. Hence it is the onerous duty of the State to punish offenders
under the laws of the land, which includes penal laws. In the administration of criminal justice, the
evidence considered may be ocular or circumstantial and may be classified as direct or indirect
evidence. In all indictments, it is the arduous duty of the prosecution to prove the guilt of the
accused beyond any reasonable doubt as where such doubt exists, the Court may extend the
benefit thereof to the accused and exonerate him from the charge. The probative worth and value
of evidence hinges, by and large, on the facts of each case. The Courts are duty-bound to gauge the
trustworthiness of witnesses, identify and resolve any evidentiary inconsistencies and/or
contradictions, contemplate the medical evidence vis-a-vis the ocular testimony as corroborative
piece of evidence, and then reach a conclusion. The term 'beyond reasonable doubt' is a legal
fiction whereby a hefty burden of proof is required to be discharged to award or maintain a
sentence or verdict of guilt in a criminal case. Id est, it connotes that the prosecution is obligated
to satisfy the Court with regard to the actuality of reasonable grounds, beyond any shadow of
doubt, in order to secure a verdict of guilt. Indubitably, the standard of proof required in a criminal
trial is considerably greater than the benchmark adopted in the trial of civil cases i.e. on a balance
of probabilities.

7. The learned High Court appreciated the cumulative effect of the entire evidence in its pith and
substance and finally reached the conclusion that the prosecution had failed to establish the guilt
of respondent No.l1 beyond reasonable doubt. The gist of the evidence reveals that the ocular
testimony in the case was led by the complainant, namely Riaz Ahmad (PW-6), Muhammad Ashraf
(PW-4) and Mukhtar Ahmad (PW-5); all residents of village Ajowal situated around 30 to 35
kilometers from the place of occurrence. There was no denial that the incident occurred in the
night at 8:55 p.m. in October and the testimony of the eye witnesses remained unsuccessful in
establishing any source of light at the scene of the crime. Further, the PWs asserted that they



could identify the culprits if they came across them, however it was only after a lapse of two and a
half months that the respondent No.1 was implicated, when Raheela Bashir allegedly went to the
graveyard to offer 'Fatiha' at the grave of her deceased husband and was discovered meeting with
the co-accused. Regardless, no identification parade was conducted for determining the
involvement of the accused persons and the evidentiary value of identification at a belated stage
has little value in the eyes of the law, more particularly when the lineaments and physiognomy of
the accused are not mentioned anywhere by the complainant or the eye witnesses. The
complainant had also filed an application for implicating Habib as the murderer of his son, but the
said accused was found innocent during investigation and his name was accordingly placed in
column No.2 of the report under Section 173, Cr.P.C. Furthermore, the 1.0. admitted that he had
recorded the statement of the complainant, however in the site plan the place of incident was not
shown, though the prosecution claimed that the incident occurred near Octroi No.9, Arshad Hotel.

The 1.0. also admitted that he had not demarcated the place from where the accused had fired at
the victim in the rough site plan, nor had the prosecution witnesses shown him the specific place of
death of the deceased at the site of the occurrence. The 1.0. further admitted that he had called
upon the inhabitants of the place of occurrence i.e. owners of the nearby haveli and service station,
but they could not provide any detail of the occurrence or any description of the assailants.

8. The learned High Court has also rightly given weightage to the argument of the learned counsel
for the accused Khurram Shehzad that, if the prosecution was so convinced and confident that the
actual culprit was the respondent No.1, then there was reason to implicate Habib through an
application after a considerable lapse of time, and that too prior to the date of implicating
respondent No.l in the case. Another significant feature is that, as per the prosecution case, the
deceased sustained two firearm injuries, however the postmortem report reveals that only one
firearm injury was found on the deceased's body. Thus, even in this respect the ocular account was
contradicted by the medical evidence. It is a settled exposition of law that when the presence of
eye witnesses on the spot is doubtful then, in such situations, the ocular testimony should be
excluded from consideration. The contradictions, if any, in the ocular evidence and medical
evidence originates doubts and improbabilities in the prosecution case and, in such a situation, the
benefit of doubt would obviously be extended to the accused. It is pertinent to note that it is not
obligatory or compulsory that there should be several circumstances creating doubts in order to
justify the extension of this benefit to the accused; on the contrary, even a simple circumstance
creating reasonable doubt vis-a-vis the guilt of the accused is sufficient to entitle him to such
benefit.

9. The High Court has ample jurisdiction under the law while dealing with an appeal, irrespective
of whether it is moved against an acquittal or against a conviction. It is a well settled principle in
the criminal justice system that if two sensible and judicious conclusions can be drawn keeping in
mind the substance of the evidence, then the view which espouses and provides backing towards
acquittal must be subscribed and assented to. The doctrine of presumption of innocence is
structured on the fundamental principle that every person is presumed to be innocent unless
proven guilty and, in the event of an acquittal, the presumption of innocence is reinvigorated,
fortified and strengthened. The law does not impose any fetters on the powers and jurisdiction of
the Appellate Court for reconsideration or reappraisal of the evidence on which the order of
conviction or acquittal is grounded.

1

0. The aforesaid set of circumstances creates misgivings and suspicions regarding the presence of
the prosecution witnesses at the scene of the crime, and the discrepancies and defects in the
investigation and the prosecution case pointed out by the learned High Court in the impugned
judgment also colors the case in doubt and improbability. Therefore, the learned High Court
rightly held that the prosecution badly failed to substantiate the case against the respondent No.1,



and the learned Trial Court was not justified in convicting him on the strength of untrustworthy or
uncorroborated evidence which was full of material contradictions, especially contradictions in the
ocular and medical evidence. It is a well-settled exposition of law that in an appeal against
acquittal, the Court would not ordinarily interfere and would instead give due weight and
consideration to the findings of the Court acquitting the accused which carries a double
presumption of innocence, i.e. the initial presumption that an accused is innocent until found
guilty, which is then fortified by a second presumption once the Court below confirms the
assumption of innocence, which cannot be displaced lightly.

1

1. In the case of Ghulam Sikandar and another v. Mamaraz Khan and others (PLD 1985 SC 11), this
Court laid out the most important and consistently followed principles with respect to the
presumption of double innocence and stated that (1) In an appeal against acquittal the Supreme
Court would not on principle ordinarily interfere and instead would give due weight and
consideration to the findings of Court acquitting the accused. This approach is slightly different
than that in an appeal against conviction when leave is granted only for the re-appraisement of
evidence which then is undertaken so as to see that benefit of every reasonable doubt should be
extended to the accused. This difference of approach is mainly conditioned by the fact that the
acquittal carries with it the two well-accepted presumptions: one initial, that till found guilty, the
accused is innocent; and two that again after the trial a Court below confirmed the assumption of
innocence. It was further held that the Court would not interfere with acquittal merely because on
re-appraisal of the evidence it comes to a conclusion different from that of the Court acquitting the
accused, provided both the conclusions are reasonably possible. In the case of The State and
others v. Abdul Khalig and others (PLD 2011 SC 554) this Court, while considering numerous
pronouncements of the Supreme Court held that it can be deduced that the scope of interference
in appeal against acquittal is most narrow and limited, because in an acquittal the presumption of
innocence is significantly added to the cardinal rule of criminal jurisprudence, that an accused
shall be presumed to be innocent until proved guilty; in other words, the presumption of innocence
is doubled. The Courts shall be very slow in interfering with such an acquittal judgment, unless it
is shown to be perverse, passed in gross violation of law, or suffering from the errors of grave
misreading or non-reading of the evidence. Such judgments should not be lightly interfered with
and a heavy burden lies on the prosecution to rebut the presumption of innocence which the
accused has earned and attained on account of his acquittal. It has been categorically held in a
plethora of judgments that interference in a judgment of acquittal is rare and the prosecution must
show that there are glaring errors of law and fact committed by the Court in arriving at the
decision, which would result into grave miscarriage of justice; the acquittal judgment is
perfunctory or wholly artificial or a shocking conclusion has been drawn. Moreover, in number of
dictums of this Court, it has been categorically laid down that such judgment should not be
interjected until the findings are perverse, arbitrary, foolish, artificial, speculative, and ridiculous.
The Court of appeal should not interfere simply for the reason that on the re-appraisal of the
evidence a different conclusion could possibly be arrived at, and the factual conclusions should not
be upset, except when palpably perverse, suffering from serious and material factual infirmities. It
is averred in The State v. Muhammad Sharif (1995 SCMR 635) and Muhammad Ijaz Ahmad v. Raja
Fahim Afzal and 2 others (1998 SCMR 1281) that the Supreme Court being the final forum would
be chary and hesitant to interfere in the findings of the Courts below. It is, therefore, expedient
and imperative that the above criteria and the guidelines should be followed in deciding these
appeals.

1

2. We are mindful of the phrase that "the accused is the favourite child of law" but it is somewhat
enlightening to understand why this axiom was not coined contrariwise to say "the victim is the
favourite child of the law". The substratum of this concept is based on the farsightedness and



prudence, 'let a hundred guilty be acquitted but one innocent should not be convicted'; or that it is
better to run the risk of sparing the guilty than to condemn the innocent. The raison d'etre is to
assess and scrutinize whether the police and prosecution have performed their tasks accurately
and diligently in order to apprehend and expose the actual culprits, or whether they dragged
innocent persons in the crime report on account of a defective or botched-up investigation which
became a serious cause of concern for the victim who was deprived of justice. The philosophy of
the turn of phrase "the accused is the favourite child of law" does not imply that the Court should
grant any unwarranted favour, indulgence or preferential treatment to the accused, rather it was
coined to maintain a fair-minded and unbiased sense of justice in all circumstances, as a safety
gauge or safety contrivance to ensure an evenhanded right of defence with a fair trial for
compliance with the due process of law, which is an integral limb of the safe administration of
criminal justice and is crucial in order to avoid erroneous verdicts, and to advocate for the
reinforcement of the renowned doctrine "innocent until proven guilty".

1

3. In the wake of the above discussion, we do not find any illegality or perversity in the impugned
judgment passed by the learned High Court and therefore we are not inclined to grant leave to
appeal. This Criminal Petition is dismissed accordingly.



