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ORDER

MALIK SHAHZAD AHMAD KHAN, J.-

miscellancous appeal has been filed by the appellant against the.

This criminal

order dated 07.03,2017, passed by the Institution Officer/Registrar,
whereby he returned the file of criminal review petition filed by the
appellant against the order of this Court dated 25.07.2011, in

Criminal Petition No.157 /2011, being not entertainable.

2, Learned Law Officers, as well as, learned counsel for the

complainant have raised an objection that as the appellant filed 20d

vrirninal review petition, therefore, the same was not entertainable.

We have noted that vide order dated 26,04.2012, first review

a
ol

petition ie., Criminal Suo Moto Review Petition No.45 of 2011, was

dismissed by the Hon'ble Author Judge in chamber of this Court
ATTE‘*‘S/TEQ
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and the said order wapg Agreed with by the other Hon'ble Member
Judge of the Beonch in chambers. At the time of passing of greer
dated 26,04.2012, that too separately by both the Hor'ble Judges in
chamber, the presence of any advocate or the appellant in person
has not been marked and as such it is evident that the appellant
was condemned unheard while dismissing the first review petition
Le., Criminal Suo Moto Review Petition No.45 of 2011. Furthermore,
this Court vide order dated 13.10.2017, requisitioned a report from
the Registrar of this Court that under what provision of law, ie.,
Criminal Suo Moto Review Petition No.45 of 2011, of the appellant
was heard and decided separately by the learned two Judges of this.
Court in chamber. In compliance of the said order, the Registrar. of
this Court has submitted a report dated 07, _-1-0.-20'1'7.'111 the said

report, he mentioned that a Full Court meeting of this Court was

convened and through office order dated 22.10.1990, the decision

of the Full Court was expressed as under:-
“The question of allowing a pelitioner to file a review petition in
person, if he was represented by an Advocate or Advocate-on-
Record at the previous stage was discussed at length in the Pull
Court Meeting held on 20 October, 1990 and it was decided that
there was no need to awnend the existing rules, but such a review
petition should be placed before the author Judge in Chambers
[for examination whether the matter was fit for Suo Motu Review,
After the opinion of the author Judge the petition should be placed

before the remaining Hon. Judges of the Bench in circulation.”
We have noted that the abovementioned decision of the Full Court
expressed through office order dated 22,10.1990, has no blessing of
the Law and Rules on the subject, The powers conferred under

article 191 of the Consatitution of the Islamic Repulblic of Pakistan,

1973, “The Supreme Court Rules, 1980, were {ramed accordingly.
ATTESTED
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No chiange in e relevant rules was made (o the offect Wik wrdiisi
petition filed by a denth conviei shall be placed béfors the kit

Judge in Chambers for r‘xmnlim_ulm\ that s to whethor the matier

was fit {for Suo Motu Review and after the opinion of the author
Judge, the petition shall be placed before the: remaining Hon’ble
Judge(s] of the Bench in  circulation without affording an
opportunity of hearing to the convict..Rather it was decided in the

said full Court meeting that there was need to -arﬁ_cnd the cxisting.
rules. It is, therefore, evident that no ammidn‘rieht {va§ made in the
existing rules of 1980 to the effect that a revxew petmon of a'death
convict can be dismissed in chamber by the. lea.rned author Judge

and the said-decision can be-placed-before the 'remaxmng uudge(s}.

of the Bench in chamber through mrculatmn for hlS/ thcn' opmmn
Likewise, no amendment was made m thc Supreme Court Rules,:;'-  -
1980, to the effect: that a rev1ew peutmn of a death conwct can be:- i1

dismissed without prov1d1ng an: opportwuty- of. heanng to the sa:td:".

convict.

4. Learned Law_’Ofﬁc&-,}f--éS_ '\_vélll as,learned counsel for 't.hé" .‘
parties have admitted that the 'ab.oxrcmé_htidﬁéd'prac't'i,‘:e_bf h‘éar.in_g
the review petitions of death: convict_‘s-_has no blessing of the law
and rules on the subject, It is also clear from ﬁﬁc-aboxré that the
appellant was condemned unheard .When his first review pc‘.titidn ;
was dismissed because neither the a_ppcllant: nor an}r counsel on
415 behalf appeared before the Hon'ble Judges of this Court in-the.ir
respective chambers, Under the circumstances, - order dated
26.04.2012, regarding dismissal of firat review [.)ctilior;. ﬁleci by the

appellant was passed in vielation of the principal of natural justice

that no one should be condemned unheard, !-!‘Lu't'in::rzl‘:urﬁ;ﬁwgvgg:- 7 vy
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rhele 175{2) of the Constitution of the Islamis Repablic: of
Pakistan, 1973, (v is provided as uticdop:-
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2) No Court shall lhave any jurindiction nuve nmis or sy
hc conferved ot by the Constitution or by orunder any lny,”

Itis thus clear that jurisdiction exercisecd by this Court while passing

order dated 26.04,2012, was nol. available to this Court under the

relevant law and rules, hence the said-order is palently illegal and

void. |

3. The Registrar of this Court has also Il‘é}énfioned in its report

that under Order XXVI rule 8 of l‘.hé Su_p_rczﬁc}CoﬁftfRulcs, 1980,

the review petitions filed by the corw?lf:c:ts__T a_;rc:":_to:ibé:tx."éatc'ci as Suo
Motu review petitions and the s’a.rné afe-b’e‘lir;'g plac-ed_.-bcfore-.thc'
author Judge in Chamber, who may dec1dc rcgardmg the fate of-‘.
the said petitions in chdmber and thcreafter, Lhe' opmlons of the -
author Judges are bemg-.placed-tbefore tl}e’-i-‘rt_amgl_ri,m_g Honfble-.
Judge(s) of the Bench in their Chambers, th'rbﬁ'g’lii' ICi:.rtl;u'lati.on, o

6.  We have also -gone through rule 8! of Order XXVI of the
Supreme Court Rules; 1980 but arc unable to’ find out any

provision in the said order or in any other ordgr_/ rule, whercby it is

provided that the first review pe;cition'-filcd by a_death.cqnvict can

be heard and decided in the Chﬁmbcr of the author Judée and by
any other Judge of the Bench, who had heard ‘and decided the

judgment under review or the said review pf-:tition can be dismissed

without affording an opportunity of hearing to ll'ic appellant or 'his

fearned counsel. It is [urther noteworthy that under Order Ka\"\’]!.
rule 7 of the Supreme Court Rules, 1980, it hasg been provided that

if a conviet is unable to hire the servie U‘i ol vtnncci counsel then
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he shall be provided (lip facility of defence coutisel at Brate

expenses bBul no sueh facility was provided to the petitioner

Morveover, it is the constitutional right of every citizen of Palkistars

under Articles 4 and 10-A of the Constitution of the Islaric

Republic of Pakistan, 1973, to be dealt with in accordance with the

law and to have fair trinl and due process, Article 4 of the

Constitution reacds as under:-

4. (1) To enjoy the protection of law and to be treated
in accordance with law is the inalienable right of every citizen,

wherever he may be, and of every other person for the time.

being within Pakistan.
(2) In particular—
(a) no action detrimental to the life, liberty,
body, reputation or property of any person shall
be taken except in accordance with law;

(B).. . cdcersrnossistinn et
Article 10-A of the Constitution is also reproduced hereunder for

ready reference:-
10-A. For the determination of his civil rights.and obligations
or in any criminal charge against him a person shall be entitled

to a fair trial and due process.
It is, therefore, evident from the perusal of abbve‘:he‘n‘tjoﬁ'ed articles
of the Constitution that no action detrimental to the life, liberty,
body, reputation or property of any person can-be taken except in
accordance with the law. Likewise, it is also provided in the
abovementioned articles of the Constitution that in any criminal
charge against a person, he shall be entitled to a'fair trial and due
process. In the light of above, itis clear that under the Constitution
every citizen of Pakistan is entitled to be tried in accordance with
the law, due process of law and fajr trial but neither the appellant

ATTESTED
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was dealt with in accovdanse witli the law nor he was provided diue
process of law,

Under the circumastanoces, the first review peaetition fHled by the
appellant was legadly dealt with and dlsmisgedd by this Court vide

the abovementioned order dated 26.04,2012. Therelore, we declare
that order dated 206.04.2012, is non-existernt in the eyes of law,
thus, the instant review petition filed by the appellant cannot be
termed as second review petition and the same is treated as the

first review petition filed by the appellant before this Court.
8. Although learned Law Officers, as well as, learned counsel
for the parties have argued that even the second r_e\}'iew petiti-on
filed by the appellant was dismissed as having been withdrawn vide
order dated 09.05.2017, of this Court. We ha'Ve_:gdﬁé”"tjhroug}:r the
abovementioned order of this Court and it-:'i:s"'evigit;:zitj ﬁf'om. '}fhe-:
perusal of said order that only CPs-200 and 2011 O'f 2007, wéfe :
dismissed as having been withdrawn vide: thé---abovém'entibned
order of this Court. The said CPs "wer,e' ':r'-regarding- granting
permission to the appellant for compromise with the-.légal.heirs_of
the deceased, whereas the instant Crl. Misc. Appeal No.09/2017,
in Criminal Review petition No.Nil/2017, ﬁled.'by'.the. appellant

against order dated 25.07.2011, passed .in Crl. Petition

No.157/2011, was not dismissed as having been withdrawn and
this fact is also evident [rom the second paragraph of the
abovementioned order of this Court, whereby the instant criminal
miscellaneous appeal was ordered to be relisted,

g, Consequently, this criminal miscellancous appeal is allowed

and the office objection is overruled. O%(ﬁ éxéqr;éiljo entertain
: 5
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! Y clore the Court today after issvance Ol catise ligt

CRIMINAL REVIEW PETITION NO.178 OF 4
CRIMINAL PETITION NO.167 OF 2011 L/ N

o Instant  criminal review petition has beon filedd 1ty the

petitioner againut ovder dated 25.07.2011, of this Court, wherehy

the  oriminal  petition  filed by the petitioner (Crl. Petition

No.,157/2011), was dismissed while maintaining the conviction and
death sentence awarded to the petitioner by the learned trial Court
and upheld/maintained by the learned High Court.

Arguments heard. Record perused.

i1,
The learned trial Court after conducting trial of Sher Azam

12.
in case FIR

{petitioner] and Mst. Farah Naz (co-accused),

No.184 /2009, dated 04.09.2009, under sections 302/109 PPC,

registered at police station Ghazi, District Haripur, convicted and

sentenced the petitioner as under:-

Under section 302(b) PPC to death. He was also directed to
pay Rs.200,000/- as compensation to the legal heirs of the
deceased recoverable as arears of land revenue and in default
whereof to further undergo six (06) months simple
imprisonment. However, vide the same judgment, Mst. Farah

Naz (co-accused), was acquitted.

The appeal filed by the petitioner before the learned High
Court and the criminal petition filed by the petitioner before
this Court were dismissed vide judgments dated 25.07.2011
and 02.03.2011, respectively while maintaining the
conviction and sentence awarded to the petitioner by the

learned trial Court.

13. We have noted that the occurrence was unseen. However, the
petitioner made a judicial confession before the concerned Court.

Though the said judicial confession was retracted later on but the

abovementioned retracted judicial confession of the petitioner was

corroborated by the recovery of pistol at the ésoir_xlgir ¢ out of the
ATT § ED 7
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that the prosecution has proved its case againgt the petitioner
beyond the shadow of any doulbt,

14, Insofar as the quantum of sentence of the pstitioner is
concerned it is noteworthy that the motive of fricndship of the
petitioner with the wife of the deceased namely Mst. Farah Naz {co-
accused), was not believed because the said Mst. Farah Naz (co-
accused), has already been acquitted by the learned trial Court,
which acquittal has attained finality, 'therefoi'c.,_ the said .motive
cannot be believed against the petitioner. Moreover, the case of the
petitioner was not based on the evidence ‘of e;ééwlifhje's_'s_gs: FIR was
lodged against the unknown accused and the pétiti_(jnc'r:was_latcr on
implicated in this case. The prose'cution-; ‘case thrigcs upon
circumstantial evidence. As the motive has no.t:.b'ee_'n 'ﬁrovéc.ir in this
case, therefore, it is not determinable that as-to what had actually
happened immediately prior to the occurrence, which had-:rcsult-intql t
present unfortunate incident. Under the Girciiihstanées, we are of
the view that the sentence of death awarded to the petitioner is quite
harsh and the sentence of life imprisonment to the petitioner shall _
meet the ends of justice. Consequently, this review petition is partly
allowed and the judgment under review dated 25.07.2011, of this
Court i modified to the extent of the quantum of séntence awarded
to the petitioner, The conviction of the petitioner under section
302(b} PPC, awarded by the learned trial Court and upheld by the
learned High Court, as well as, by this Court vide the judgment
under review, is maintained, however, his séntence is altered from

death to imprisonment for life. The direction regarding t.he-"paymiritz
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SURPOIT of the said order, in the lolfowing termn

A " ,
i:'-:.uwccnd ti:‘fn::;:l::\‘:‘:jlmllnlnr‘o:::;::w "if"f o the prosent Review Pethion

' - . Aanary procedural dispute, They enyage
questions ol profound  constitutional significance touching upon the
legality of the review process, the applicability and supremacy of the
principles of natural justice in the administration of justice (Adl), and
denial of right of hearing to the applicant/petitioner under the garb of
administrative directions in proceedings involving capital punishment,
and the solemn obligation of this Court, as the guardian of the
Constitution and the fundamental rights guaranteed thereunder, to
ensure that justice is not sacrificed at the altar of procedural expediency.
One of the cardinal principles of Sharia in the administration of justice
(Ad] is that no person should be condemned without first being afforded
an opportunity of hearing. This principle, which finds its modern
expression in the doctrine of natural justice, embraces the well-settled
rules that no one shall be condemned unheard, that justice must not only
be done but must manifestly appear to have been done, and that no person
shall be a judge in his own cause. The Holy Quran consistently

demonstrates that accountability is preceded by notice, warning, and an

opportunity to respond, and that punishment follows only after the truth
has been fully communicated and wilful disobedience established.

Procedural fairness is, therefore, not merely ancillary to justice in [slamic

jurisprudence; it is one of its indispensable attributes.

3. Where the life and liberty of a citizen hang in the balance,

procedural fairness ceases to be a matter of form and assumes the
character of a substantive guarantee. The administration of criminal
justice, particularly in cases carrying the irreversible consequence of
death, derives its legitimacy not merely from the correctness of the
outcome but from the fairness, transparency, and legality of the process
through which that outcome is reached. Any departure from prescribed

legal safeguards, howsoever well-intentioned, strikes at the very

foundation of public confidence in the judicial system.
ATTESTED
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(1) Whether the disposal of a review petition in
tflnatlm1!,it~r'r-a, prarsuant to an adimintsteative or
l“l!“ (._‘(mrl arrongement, in deviation of the
principles ol vatural  justice, requiricg
hvm'irllg in  open  Court, s lcp,ull';
sustainable,; _

(iii)  Whether denial of the convicts right of
audience in proceedings involving capital
punishment constitutes a violation of
Articles 4 and 10-A of the Constitution read
with the principles of audi alteram partemn;

Whether in cases resting primarily on
circumstantial evidence and retracted
confession, the imposition and affirmation of
the death penalty meet the constitutional
threshold of certainty required in capital

sentencing;

e
/%#ﬁ (v/  Whether, in the presence of procedural
- illegality and violation of due process, the
Supreme Court may invoke its inherent

jurisdiction to entertain a review petition or
treat the matter as one of recall to prevent

manifest miscarriage of justice.

(iv)

Let us begin with the origin, purpose, and philosophy of review

—_

[
jurisdiction. The power of review emanates from the well-settled maxim

actus curiae neminem gravabit, meaning that an act of the Court shall
prejudice no one. The object of review is not to sit in appeal over a
judgment or to permit a rehearing on merits; rather, it exists to correct
manifest error, prevent miscarriagé of justice, rectily procedural
unfairness, and preserve public confidence in the administration of
justice. The underlying rationale is that while finality of litigation is an
important principle, it cannot be allowed to perpetuate an obvious
injustice resulting from judicial oversight, procedural irregularity, or
failure to consider a material matter. This philosophy is notonly embedded
in the common law fradition but also finds deep roots in Islamic
jurisprudence, which has consistently emphasized that the ultimate

ohjective of adjudication is the attainment of justice, The Holy Qur'an
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umeliable, or where N -m ) {l.i v where a  eonfession  was
determination could be fevisit » '-h velrnioss  haed e urred, o  prior
el ; ‘ Prevent injustice, [elamie legai history
o rnishes a notable oxample whore Caliph Umar (RA), upon being
apprised by Hazrat Ali (RA) of o material legal consideration r;t..:nr:cnriné
the rights of an unborn child, reconsidered and deferred the execiition of
a sentence previously ordered, The incident dmnon‘;tmtcr. that where a
material matter has escaped consideration, correction of an carlier
determination is not viewed as a departure from finality but as a means of
ensuring that justice prevails. Likewise, the well-established principles
governing Hudood and Qisas, particularly the rule that doubt prevents the
imposition of penal consequences, reflect a broader jurisprudential

commitment to ensuring that judicial error does not culminate in
irreparable injustice,

6. Similarly, a retracted confession has traditionally been viewed

?’% with extreme caution in Islamic law. Thus, review jurisdiction in Islamic
jurisprudence is fundamentally rooted in the prevention of zulm

(oppression), the correction of judicial error, and the protection of human
life. Likewise, European and common law jurisprudence ‘developed review
powers through the doctrines of natural justice, due process of law, and
the inherent powers of the superior Courts. At the heart of this evolution
lie two enduring principles: audi alteram partem, that no person shall be
condemned unheard, and nemo judex in causa sua, that no one shall be a
judge in his own cause. The right to be heard consequently became
inseparable from the concept of a fair trial, finding recognition in Article 6
of the European Convention on Human Rights, the doctrine of due

process, and the constitutional traditions of modern democratic societies,

; In my considered opinion, review jurisdiction is corrective, not

because Courts arce fallible, but because justice demands a mechanism

capable of correcting the consequences of human fallibility. The law may

value finality, yet it values justice more. No judicial system can claim

,{%p legitimacy if it knowingly permits a manifest illegality, a denial of hearing,
g S or & fundamental procedural defect to culminate in the loss of life or liberty
Y A0 _ | ‘
o \’55’ m’:‘crc:iy in the name of closure. Review jurisdiction, therefore, stands as the
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8, Coming now to the central question rogarding the effect of
hearing a review petition In (*‘lm_ml:mru without providing elghit o fudisiee

to the aceusged or his counsel ina cnse of denth penalty. In the prebeht

case, owing to a Full Court or administrative decision, the matter was fized
in chambers before the learned Serior Juclgc:,.wl'x(_:rc the review petition
was dismissed, and the learned othml' Judge of the Bench concurred with
the said view. The consequence is that the convicl‘ was denied @ right of
audience in a proceeding which, by its very nature, and under the
principles of natural justice, rcqmred an open Court hearmg This

deviation from the principle:; of natura] _]ustlce ralscs a -serious

constitutional qucsuon-touchmg' upon the principles gf raﬁ- trial, access to

justice, and due process gu’arantecd'undéf'Articlés 4 and 10-A of the
Constitution, as the issue is not mcrely one of’ ploccdural 1rregu1ar1ty but
goes to. the root of the leg1t1macy of the adjuchcatoxy process where a
htigant is condemned. unheard ina, matter affecung life and’ 11berty The
 administrative decision mconsmtenr w1th the prmcnple of natural justice
cannot prevail. The h:erarchy of law remams consututlonally settled,
namely the Constitution, followed by statutes and rule:s havmg statutorv
force, and thcrcafter admlmstratwe mstructzons and any ‘administrative
direction contrary to the prlnc:iple of natural Justlce is v01d to the extent ol
inconsistency. Consequently d1sposa1 of a review petition m chambers in
deviation from the principles of fair trial and access to justice and due
process guaranteed under Articles 4 and 10-A of the Constitution would

be coram non judice, procedurally: illegal, -and constitutionally infirm,
offending Articles 4 and 10-A of the Co'hé;titution, particularly in cases
involving life and liberty where Article 9 is directly engaged, and the
consequences are irreversible, thereby demanding the strictest adherence
to procedural fairness.

9, “apital punishment, as recognized in Gregy v Georgial, s
unique in its total irrevocability and severity, in that death is qualitatively
cistinct from all other forms of punishment. It extinguishes not only liberty
‘This -irreversible character

ATT E‘STJED

but the possibility of judicial correction.
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“riminal, however grave his erime, in not (o answor for forfeituce of life or
liberty until tried and convicted in conformity with law?, ‘This foundationsl
premise is further reinforeed by the distinotion between procedurnl rules
intended merely for the orderly cdispateh of business nnd those designed
to secure a (air trial to the accused; the former may admit of flexibility,
whereas the latter constitute essential safeguards of liberty and cannot be
diluted without undermining the legitimacy of the adjudicatory process,
Super due process, in this sensc, does not create a parallel procedural

code; rather, it intensifies the existing constitutional guarantees under
Articles 4, 9, and 10-A of the Constitution in cases where the

consequences are irreversible. It requires strict adherence to procedural
safeguards, full and fair consideration of guilt, and rigorous judicial
scrutiny of all mitigating material before the ultimate penalty can be
affirmed. The doctrine of “rarest of rare” operates at the sentencing
threshold, whereas super due process governs the integrity of the decision-
making process leading to that threshold being reached. Read together,
these principles ensure that capital punishment is not only justified in its
outcome but is constitutionally unimpeachable in its process.

10. It is an admitted position that in the present case, the review
petition was decided in chambers, in disregard of the principles of natural
justice requiring an open Court hearing, notwithstanding that the accused
was facing capital punishment. A proceeding conducted in such a manner,
particularly in a matter involving the irreversible consequchce of death,
cannot sustain judicial scrutiny, as it stands in clear conlilict with the
requirecments of due process, the principles of natural justice, and the
constitutional mandate of fair trial under Articles 4 and 10-A of the
Constitution. It is a settled principle that justice must not only be done
but must manifestly and undoubtedly be seen to have been done, a
standard which assumes heightened significance where life and liberty are
at stake. In such circumstances, any deviation from mandatory procedural
saleguards strikes at the very legitimacy of the adjudicatory process and

falls short of the super due process threshold governing capital cases,

1l Coming to another important aspect of the matter, namely the

orming the basis of the conviction and sentence, it

ATTESTED

nature of the evidence f

? People v. Moran, (246 N.Y. 100, 106, 158 N.E. 35).
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material particulars, Conscquently, where the

pProsecution's case is I
on's case s founded upon a chain of circumstances and a

retracted confession, and the State itself does not support the extreme
penalty, the continued maintenance of a sentence of death becomes
difficult to reconcile with the heighteneci standard Bf .cerfainty dernanded
in capital cases. In such circumstances, the sentencing discretion must
necessarily be exercised with utmost caution, for where any reasonable
doubt exists regarding the 'appropriat'e‘ness:‘oﬂ'th_e.-ult_i_hlaté penalty, the law |
leans in favour of life rather tIluan'f"death-' B

“This brings me to the ques tmnthther the present: ,ﬁ_étitio_n._is

12
: barred by the dismissal of the earlier review petition. A perusal of the order
?:%@Adated 09.05.2017  reflects. that only pe};iﬁohs”'.l';fdp: cdmp’_rdmjse were
withdrawn, -and the main review: 'pétitioh_" 'i@?;{s' 'érde':cd to _'be re-listed.

Ordinaril.y, the law does not contem plate_-repe:»ite_d. réview prb'céédings,'- and
considerations of finality demand that a.-_liﬂ'gaht'_shoii!d -"njotbc permitted
to re-agitate matters that have already attained éox_ut:’lus'ive'ncss. However,
‘the principle of finality presupposes _a""dctermin‘atioh rendered - in
accordance with law and through a process consistent with constitutional
and due process requirements. Where the earlier review ' proceedings
themselves are alleged to have been conducted in disregard of the
principles of natural justice, without affording’ the convict a right of
audicnce, and in a matter involving the sentence-of death, the issue
transcends the ordinary question of maintainability and assumes &, .
constitutional dimension. In such exceptional circumstances, technical
objections must yield to the paramount duty of the Court to ‘ensure that
its proceedings conform to the requirements of due process and fairness.
A Constitutional Court is not rendered powerless where o prior order is
\da‘l'eg_"bﬁsh(,wn to suffer from z patent procedural illegality affecting the legitimacy

o5® e oo el i
of the adjudicatory process itself, The Court retains inherent jurisdiction’
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torders pasded in violation of the principles of nasural

> 0 recall or rovis
'! % o TBE 1 I | ;
Justice to ensure that no porson is deprived of life or liberty cacopt in
aoeordance with law, ( onaequently, where the validity of the earlier review
proceedings in itsell under challengo on constitutional and procediirsl
grounds, the bar ordinarily applicable (o succeasive peviev petitions

cannot be treated aa an absolute impediment (o judicial seruting.

AL this stage, It is necensary to distinguish between the
ption

13,

concepts of review and recall. While review proceeds on the assum
that a valid order exists and secks reconsideration within the limited
parameters prescribed by law, recall proceeds on the premise that the
order itself suffers from a fundamental procedural defect zffecting its

validity. The distinction may conveniently be summarized as follows:

Sr. # Review Recall
1 Reconsideration of an Setting aside an order
affected by a fundamental

existing decision on
recognised grounds.  procedural defect.
Exercised in the Court’s

2. Exercised within the
statutory framework inherent jurisdiction to
protect the integrity of its

governing review.
proceedings.
Ml 3. Requires apparent Commonly invoked where
error on the face of the notice was mnot given,
record or other hearing was denied, or the
recognized review order/ judgment was
ground. otherwise  passed In
violation of due process.

If an order/judgment has been passed without affording a right of
hearing, and in violation of the principles of natural justice, the challenge
is directed not merely to the correctness of the decision but to the validity
of the process by which it was reached. In such circumstances, Courts
have treated the matter as falling within the sphere of recall rather than

conventional review. Viewed in this light, the present petition is

maintainable because it calls into question the legality of the carlier

proceedings themselves and seeks correction of an alleged procedural
Qurg

defect going to the root of the adjudicatory process
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prosecutio
Bon's case resty subs tuntially upon circumstantial evidence and g

1 R
Tlracted judicial ¢ :onfeasion, coupled with the State's own concession that
Viewed in this

the case does not warrant the extreme penalty of deith,

context, the present matter raises not merely a question concerning the
quantum of sentence but the validity of the earlier proceedings themselves

Consequently, the Court's recall jurisdiction, exercised to remedy z
fundamental procedural defect and prevent an irreversible miscarriage of

justice, is directly atiracted.

15. In conclusion, it may be observed that Constitutional Courts
are not merely jnstrﬁments for the enforcement"of_proccdure, but are
ultimate guardians of justice. Where the sentence of death is in issue, the
accused has been denied a right of audience, and the provisions of Article
4 & 10-A of the Constitution have been disregarded, - the evidentiary
foundation is not beyond reasonable doubtin the strlctest sense, and even
the prosecution Concedes that the extreme penalty is not warranted, the
judicial conscience cannot remain mdlfferent to the possibility of
irreversible injustice. In such cwcumstanccs, thlS Court is vested with
ample constttutxonal equltab[e IsIaImc and mherent 1unsd1ct1on to
revisit the matter so as to ensure that the sanctity of due process ‘is
presewed public confidence in the administration of justice is maintained
and the constitutional promise of a fair trial is given full effect. The law, in
its deepest sense, leans in favour of life where any reasonable doubt or
mitigating circumstance emerges, for t‘h_e finality of judicial process can

never be permitted to eclipse the lundamental value of justice itself.
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